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I. INTRODUCTION 

 

 A. Overview 

 

  The guiding principle in Texas with respect to discovery is that cases should 

be decided by what the facts reveal, rather than by what facts are concealed.
1
  This 

strong policy toward factual openness has made Texas a pioneering leader in the 

movement to discourage the use of confidentiality agreements
2
 and in opening court files to 

the public.
3
  While it is generally recognized and accepted that there are necessary 

boundaries which should be applied to discovery,
4
 there is little doubt that objections and 

requests for protection are generally viewed with disfavor.  Accordingly, the burden has 

been imposed on the party resisting discovery to prove that because of a recognized 

exemption or privilege, discovery should not be allowed, or should be allowed only with 

certain restrictions.  Similarly, if the objection is that the request is burdensome, harassing 

or violative of some privacy or property right, proof must be forthcoming, lest the objection 

be waived.  Waiver mines are planted throughout the rules.  The Texas Supreme Court has 

recently made clear that it will rigorously enforce the rules of procedure, even at the risk of 

not allowing "everything to be placed on the table."
5
  Failure to timely object can result in 

waiver of the objection.  The failure to specifically plead an objection or the failure to 

produce supporting proof can likewise result in waiver.  Even if the exemption or privilege 

is properly preserved, it can be waived for want of proof that a voluntary waiver of the 

privilege has not previously taken place.  There are also tactical factors that must be 

considered with respect to how objections and requests for protection made during the 

pretrial stage of a case can effect the presentation of evidence at trial.  Failure to adhere to 

the rules in responding to discovery can result in the restriction of evidence that can be used 

at trial. 

 

                     
    

1
 Jampole v. Touchy, 673 S.W.2d 569 (Tex. 1984). 

    
2
 Garcia v. Peeples, 734 S.W.2d 343 (Tex. 1987). 

    
3
 See TEX. R. CIV. P. 76a. 

    
4
 See Hickman v. Taylor, 329 U.S. 495 (1947). 

    
5
 See Alvarado v. Farah Manufacturing Co., 830 S.W.2d 911 (Tex. 1992). 



 B. Scope of the Article 

 

  This article will focus principally on the procedural methodology and tactical 

considerations for making and responding to objections and requests for protection, and 

secondarily discuss how objections and requests for protection can impact the presentation 

of evidence at trial.  Various exemptions and privileges will be used as explanatory devises; 

however, the article is not intended to provide an in-depth analysis of the substantive law 

regarding exemptions and privileges. 

 

 C. Historical Perspective 

 

  Several landmark cases have been instrumental in shaping the procedure in 

this area: Peeples v. Fourth Court of Appeals, 701 S.W.2d 635 (Tex. 1985); Independent 

Insulating Glass v. Street, 722 S.W.2d 798 (Tex. App.--Fort Worth 1987, orig. 

proceeding); and McKinney v. National Union Fire Ins. Co., 772 S.W.2d 72 (Tex. 1989) 

(McKinney II).  The Peeples case established the basic procedure, now codified (with 

some modifications) in Rule 166b(4), for sustaining an objection to discovery on the basis 

of an immunity or exemption.  The holding in Independent Insulating Glass created the 

precedent -- later affirmed by the Texas Supreme Court
6
 and now codified in Rule 166b(4) -

- that failure to timely assert a specific objection within the time for responding to a 

discovery request results in waiver of the objection.  The decision also extended the Peeples 

protocol to nonspecific objections such as complaints that discovery requests are 

burdensome, harassing or violative of a protected personal, constitutional or property right.  

In McKinney II
7
 the Texas Supreme Court retracted an earlier opinion which had placed 

the burden on the objecting party to seek a timely hearing from the trial court on its 

objections and shifted the burden of seeking a hearing and ruling on the objection to the 

party seeking the discovery.  This approach has essentially been codified in Rule 166b(4), 

which provides that an objection is not waived at time of trial if there has not been a hearing 

or ruling on it beforehand. 

 

 D. Objections Versus Requests for Protection 

 

  Rule 166b(4), dealing with the presentation of objections, and Rule 166b(5), 

concerning protective orders, are sufficiently similar that their respective applications can be 

(and sometimes are) confused.  Indeed Rule 166b(4) specifically states that an objection 

may be preserved by a party either through an objection or a motion for protection.  The 

key phrase is "by a party," which is missing from Rule 166b(5), which talks instead of 

motions "made by any person."  The difference between Rule 166b(4) and Rule 166b(5) 

is that a party can use either, while a non-party can resort to only the latter.  This is 

                     
    

6
 Hobson & Lott v. Moore, 734 S.W.2d 340 (Tex. 1987). 

    
7
 The original McKinney opinion was withdrawn and the above opinion substituted for it. 



understandable when viewed from a practical perspective.  A non-party cannot be sent inter-

rogatories or requests for admissions.  Further, requests for production cannot be sent a non-

party without first filing a motion and obtaining an order.  Many of the protocols for 

preserving objections therefore would serve no meaningful purpose as to a non-party. 

 

  Although Rule 166b(5) sets out no time requirement for filing a motion for 

protection, there is no reason why the courts would not at least impose the "reasonable time" 

considerations applicable to Rule 166b(4) motions for hearing.  There is recent case law that 

holds that failure of a non-party to seek a protective order before the time of a subpoenaed 

deposition waives its opportunity to request protection.
8
 

 

  Notwithstanding Rule 166b(5) does not contain evidence requirements, it is 

reasonable to assume the provisions of Rule 166b(4) would be similarly applicable.  In 

Estate of Pollack v. McMurrey, 858 S.W.2d 388, 392 (Tex. 1993), citing Masinga v. 

Whittington, 792 S.W.2d 940 (Tex. 1990), the Texas Supreme Court held that a party 

requesting a protective order has the burden of pleading the basis for the protective order 

and must show a particular, specific and demonstrable injury by facts sufficient to warrant 

protection.  Also, live testimony has been permitted in support of a motion for protection.  

See State Dept. of Highways v. Bentley, 752 S.W.2d 602 (Tex. App.--Tyler 1988, orig. 

proceeding).  The court in Kessell v. Bridewell, 872 S.W.2d 837 (Tex. App.--Waco 1994, 

n.w.h.) held that the non-party relators in that case had the burden of producing evidence in 

support of their objection to the production of performance evaluation records, the 

production of which they claimed would invade their privacy.  See also, Humphreys v. 

Caldwell, 881 S.W.2d 940, 946 (Tex. App.--Corpus Christi 1994, orig. proceeding).  Given 

the circumstances of most non-parties, imposition of the provision requiring affidavits at 

least seven days before the hearing would probably be unduly burdensome.  A court, 

however, might entertain a motion for continuance of the hearing by the party against whom 

the protection is sought so that controverting evidence might be developed.
1
   

Given the circumstances of most non-parties, imposition of the provision requiring 

affidavits at least seven days before the hearing would probably be unduly burdensome.  A 

court, however, might entertain a motion for continuance of the hearing by the party against 

whom the protection is sought so that controverting evidence might be developed.
10

   

  

  

 

 

                     
     

8
 This may be a difficult rule to enforce with respect to a non-party whose deposition is being taken in a foreign 

state, since the law of that forum regarding procedural protection might take precedence over Texas procedural law.  

See Rule 215(1)(a). 

     
9
 See for example, the suggested procedures set out in Rules 76a(4) and 120a. 

     
10

 See for example, the suggested procedures set out in Rules 76a(4) and 120a. 



 E. Burdens:  The Key to Understanding 

 

  The key to revealing the mysteries of Rule 166b(4) is in recognizing the 

application of various "burdens."   The rule is structured similar to a failure tree; the failure 

to sustain a burden at a critical step along the process can result in waiver of the objection or 

protection being sought.  The following is a summary of some of these critical junctures: 

 

  1. The responding party must specially except to an improper 

discovery request within the time allowed for answering the discovery, or the objection to 

the improper discovery request is waived and the request must be answered.  

 

  2. Assuming the discovery request is proper, but requests matters 

which are subject to objection, the objecting party has the burden to specifically plead his 

objection, in the form of either an objection or a motion for protection, within the time 

allowed for answering the discovery request.  Failure to specifically plead the objection 

formally in writing results in waiver of the objection. 

 

  3. The objecting party need do nothing else to preserve an objection 

other than specifically plead it in the form of an objection or motion for protection 

unless a hearing is requested.   

 

  4. Although any party may request a hearing on an objection, the burden 

is upon the party seeking the discovery to obtain the hearing; otherwise, the objection, 

without further support, remains viable.  In other words, the failure of a requesting party 

to obtain a hearing on an objection can result in the waiver of that party's right to get 

an answer to the discovery request.  If the objection is not ruled on prior to trial, there is a 

strong likelihood the trial court will not rule on it once the trial commences.  This is 

underscored by the next point. 

 

  5. Failure to obtain a hearing within a reasonable time on an objection to 

a discovery request can result in waiver of the right to a response to the request.  

 

  6. The burden is upon the party seeking a hearing to first make an effort 

to informally resolve the dispute and certify to this in the motion for hearing. 

 

  7. Once a hearing has been set, the burden is upon the objecting party 

to present proof in support of the objections he has specifically pled.  Failure to do so 

will result in waiver of the objection. 

 

  8. The trial court determines whether an in camera inspection of the 

requested discovery is necessary; however, the burden is upon the objecting party to 

segregate and produce the discovery to the court in a sealed wrapper or by answers 

made in camera to deposition questions, which are to be transcribed and sealed  in the event 



the objection is sustained.  Failure to comply with this burden can result in waiver of the 

objection. An in camera inspection is not necessary if the objection is based on a 

nonspecific immunity or exemption such as burdensomeness, harassment or invasion of a 

personal, constitutional or property right. 

 

  9. If a party asserts that the objecting party has voluntarily waived a 

privilege or exemption, the burden is upon the objecting party to disprove voluntary 

waiver.  Failure to sustain this burden will result in waiver of the objection. 

 

         10.  If an objection is sustained and the party requesting the discovery does 

not request the trial court to preserve the discovery matters at issue for review by the 

appellate court, the opportunity to overrule the court's decision will be effectively waived. 

 

          11. There is a question as to whether a party who objects to a discovery request 

can at trial offer the shielded matters as evidence on its behalf.  In September 1990, an 

amendment to Rule 166b(4) which would have prevented such an event unless the 

discovery request had been timely supplemented was retroactively retracted by the Texas 

Supreme Court three days after it was promulgated.  Notwithstanding the retraction of this 

provision, it is difficult to envision a situation where a trial court would consider such a 

tactic to be fair.
11

  Regardless, if an objecting party were at trial to offer previously shielded 

matters on its own behalf and the opposing parties did not object at the time of offer, the 

opposing parties would probably waive any objection they might have had on the basis of 

equity.  Failure to timely object to improper evidence at the time it is offered at trial 

results in waiver of the objection regardless of prior discovery rulings on the matter. 

 

  The above procedural considerations will be discussed in greater detail in 

Section VII, "Evidence Exclusion at Trial," infra. 

  

II. RAISING THE OBJECTION 

 

 A. Timeliness 

 

  1. General Rule:  First and foremost of the points to remember in 

analyzing discovery requests in terms of formulating objections to discovery requests is that 

the objections must be served within the time frame allowed for responding to the 

discovery requests. Rule 166b(4) provides as follows: 

 

After the date on which answers are to be served, objections are waived 

unless an extension of time has been obtained by agreement or 

                     
     

11
 See Plorin v. Bedrock Foundation & House Leveling Co., 755 S.W.2d 490 (Tex. App.--Dallas 1988, writ 

denied); and City of San Antonio v. Fulcher, 749 S.W.2d 217 (Tex. App.--San Antonio 1988, writ denied). 



order of the court or good cause is shown for the failure to 

object within such period. 

 

Rule 166b(4) was amended in 1990 to emphasize the fact that it applies to all discovery 

requests.
12

 

 

  2. Case Law:  For cases decided prior to the 1990 amendments to Rule 

166b(4), holding that objections not served within the time allowed for serving answers are 

waived, see Thomas & Betts Corp. v. Martin, 798 S.W.2d 366 (Tex. App.--Beaumont 

1990, orig. proceeding), petition for writ of mandamus withdrawn as improvidently granted, 

Ferguson v. Ninth Court of Appeals, 806 S.W.2d 222 (Tex. 1991)
13

; and Independent 

Insulating Glass v. Street, 722 S.W.2d 798 (Tex. App.--Fort Worth 1987, orig. 

proceeding). 

 

   In Remington Arms v. Canales, 837 S.W.2d 624 (Tex. 1992), the 

Court held that good cause existed for late filing, where identical requests for production 

were concurrently pending in similar litigation seeking the same documents, and the 

objections to the latter set had been timely filed. 

 

  3. Service:  Under the 1990 amendments, although responses to 

interrogatories and requests for production are now once again to be filed with the court, the 

operative date with regard to determining timeliness of objections will probably be the date 

they are served in compliance with Rule 21a, rather than the date they are actually file-

marked. See, e.g., Shell Western E & P, Inc. v. Partida, 823 S.W.2d 400 (Tex. App.--

Corpus Christi 1992, orig. proceeding).  See also, Thomas v. Ray, 37 Tex. Sup. Ct. J. 615 

(March 30, 1994) regarding service of supplemental responses.   

 

  4. Amendments and Supplementation:  Although there have been no 

opinions on this point, Rule 166b(4)  arguably provides that objections and/or requests for 

protection may be asserted beyond the time for originally responding to a discovery request, 

upon a demonstration of good cause.
14

  

 

   a. Absent a showing of good cause, trial courts should discourage 

the practice by which a respondent makes an initial broad objection and then, after a hearing 

                     
     

12
 While the parties may, pursuant to Rule 166c, stipulate that the responding party may have an extension of time to 

file responses to discovery requests, they should make clear in the stipulation whether such extension specifically 

relates to objections, as well.  Failure to clarify this point could result in some major acrimony and considerable 

anxiety. 

     
13

 In Ferguson, the Texas Supreme Court neither approved nor disapproved of the holding of the Beaumont Court 

of Appeals in Thomas & Betts.  

     
14

 See Granada Corp. v. First Court of Appeals, 844 S.W.2d 223, 226 (Tex. 1992), noting that Rule 168(4) 

allows the trial court to extend the time for objecting, upon a showing of good cause. 



is requested, supplements or amends his response to more specifically define the objections. 

 Such a practice is in frank derogation of Rule 166b(4), which requires that the objection 

initially be specifically pleaded.  If the responding party does not initially specifically plead 

his objection, the requesting party should specially except to the objection on that basis and 

move for protection that the objection be stricken. 

 

   b. A related practice that has developed in this regard is for the 

responding party to prophylactically assert every conceivable objection and exemption that 

could in the future be applicable and then answer the discovery request subject to these 

objections.  This is not inherently discovery abuse, but is probably an unsatisfactory attempt 

to wire around a troubling concern.  The reasoning (or fear) underlying this approach is that, 

if at the time the request is originally responded to, no objection is applicable and therefore 

not asserted, but sometime thereafter information or a document is located which may fall 

under a privilege or exemption, an objection on this basis would be considered waived as 

having not been timely pled.  The problem with this approach is that it often causes a 

tremendous amount of confusion for the receiving party, who does not know whether the 

objections are presently applicable or are merely contingent, and for the trial judge, who is 

faced with unnecessary motions and hearings.  Several alternatives should be considered 

in this connection: 

 

     (1) The responding party should indicate that the objections 

are not presently applicable, but are merely being asserted contingently. 

 

     (2) The parties can agree that, if at a later time discovery is 

supplemented, objections can be asserted with respect to the newly located information. 

 

     (3) The responding party can make only the objections that 

are presently applicable, and then if necessary file a motion for protection, showing good 

cause for having not earlier made the objection, and requesting leave to supplement its 

earlier response to assert an objection.   

 

 B. Form 

 

  1. Background:  Prior to September 1, 1990, there were cases that 

expressed the view that merely asserting a privilege or exemption by way of an objection 

was insufficient to preserve it and that, if an exemption or privilege were not raised in a 

motion for protection, it would be waived.  See Boring & Tunneling Co. of America v. 

Salazar, 782 S.W.2d 284 (Tex. App.--Houston [1st Dist.] 1989, orig. proceeding), citing 

National Union Fire Ins. Co. v. Hunter, 741 S.W.2d 592 (Tex. App.--Corpus Christi, 

1987, orig. proceeding).  This view is probably no longer valid. 



  2. 1990 Amendment:  In 1990, Rule 166b(4) was amended to 

specifically provide that either an objection or motion for protection may preserve an 

objection: 

 

 Either an objection or a motion for protective order made by a party to 

discovery shall preserve that objection without further support 

or action by the party . . .   

 

 C. Specificity 

 

  1. General Rule:  Rule 166b(4) provides the following requirement as to 

what an initial objection or motion should contain to preserve an objection: 

 

 [I]n objecting to an appropriate discovery request within the scope of 

paragraph 2, a party seeking to exclude any matter from 

discovery on the basis of an exemption or immunity from 

discovery, must specifically plead the particular exemption 

or immunity from discovery relied upon. 

 

(emphasis added.) 

 

  2. Case Law:  There is ample precedent that failure to specifically plead 

the privilege or exemption applicable to each pertinent document or item will result in a 

waiver of the exemption or privilege.  Weisel Enterprises, Inc. v. Curry, 718 S.W.2d 56 

(Tex. 1986); Estate of Pollack v. McMurray, 858 S.W.2d 388 (Tex. 1993); Hyundai 

Motor America v. O'Neill, 839 S.W.2d 474 (Tex. App.--Dallas 1992, orig. proceeding); 

Texas Tech Univ. Health Science Ctr. v. Schild, 828 S.W.2d 502 (Tex. App.--Dallas 

1992, orig. proceeding); National Union Fire Ins. Co. v. Hunter , 741 S.W.2d 592, 594 

(Tex. App.--Corpus Christi 1987, orig. proceeding); and Medical Protective Co. v. Glanz, 

721 S.W.2d 382 (Tex. App.--Corpus Christi 1986, writ ref'd n.r.e.). 

 

  D. "Special Exceptions" to Improper Discovery Requests
1
 

 

  1. General Rule:  Arguably, Rule 166b(4) procedure must be followed 

only in response to an "appropriate" discovery request: 

 

 . . . In objecting to an appropriate discovery request within the 

scope of paragraph 2, . . . (emphasis added.) 

 

                     
     

15
 The author, merely as a matter of clarity, refers to objections to the form or propriety of a discovery request as 

"special exceptions."   



  2. Scope of Discovery:  To be within the scope of paragraph 2, a request 

must be relevant to the subject matter in the pending action and must appear reasonably 

calculated to lead to the discovery of admissible evidence. See C-Tran Development 

Corp. v. Chambers, 772 S.W.2d 294 (Tex. App.--Houston [14th Dist.] 1989, orig. 

proceeding). 

 

  3. Form of the Question:  In Loftin v. Martin, 776 S.W.2d 145, 148 

(Tex. 1989), the Texas Supreme Court found that the following type of request was 

susceptible to an objection that it was vague, ambiguous and overbroad: 

 

 . . . all notes, records, memoranda, documents and communications 

made that the carrier contends support its allegations [that the 

award of the Industrial Accident Board was contrary to the 

undisputed evidence]. 

 

  4. Procedure: 

 

   a. Timing:  If an interrogatory is improper, the responding party 

must object (specially except) to it, or the objection is waived.  In Gutierrez v. Dallas 

I.S.D., 729 S.W.2d 691 (Tex. 1987), the responding party failed to timely except to an inter-

rogatory which the Texas Supreme Court noted in its opinion it had previously found to be 

an improper request for a witness list.  Even though the interrogatory was clearly improper, 

by failing to specifically and timely serve an objection, the responding party waived its 

objection and was obliged to answer the interrogatory as propounded and provide 

appropriate supplementation to it. See also Rogers v. Stell, 835 S.W.2d 100 (Tex. 1992). 

 

   b. Application:  Applying the reasoning in Gutierrez, it is 

probably prudent to object to a discovery request if it sets out an improper time period for 

responding;  see Browne v. Las Pintas Ranch, Inc., 845 S.W.2d 370 (Tex. App.--Houston 

[1st Dist.] 1992, no writ); or if more than the prescribed number of interrogatory responses 

is being elicited, see Lone Star Life Ins. Co. v. Street, 703 S.W.2d 426 (Tex. App.--Fort 

Worth 1986), opinion withdrawn on other grounds, 715 S.W.2d 638 (Tex. 1986); or if the 

wrong discovery device is being used for a request, see Limas v. DeDelgado, 770 S.W.2d 

953 (Tex. App.--El Paso 1989, orig proceeding); or if definitions and instructions are 

improper or otherwise burdensome and harassing, see Diversified Products Corp. v. Sport 

Center Co., 42 F.R.D. 3, 4 (D. Md. 1967). 

 

   c. Methodology:  Justice Nathan Hecht, in his dissenting opinion 

in Loftin v. Martin, 776 S.W.2d 145, 148 (Tex. 1989), argues that a party does not neces-

sarily have to follow the procedure outlined in Rule 166b(4) unless the discovery request is 

"appropriate" or proper.  Justice Hecht took aim at the majority's finding that the trial judge 

had abused his discretion in not following the Peeples/Weisel procedure with regard to an 

arguably overbroad request for production.  Observing that the trial court had based its 



decision not on the nature of the documents requested, but on the breadth of the request, 

he proceeded to point out that, when a party objects as to the propriety of the request rather 

than with regard to the nature of the documents requested, the Peeples/Weisel procedures 

do not apply: 

 

 The trial court did not follow the procedures outlined in those cases 

because they simply do not apply.  The focus of the objection 

which Lumbermens chose to argue to the trial court was not the 

nature of its documents but the breadth of Loftin's request.  No 

in camera inspection was necessary for the trial court to 

determine whether Loftin's request was too broad. 

 

 * * * 

 

. . . That rule [166b(4)] makes clear that the requirements of presenting 

evidence and inspecting the requested documents in camera are 

not triggered except by an "appropriate discovery 

request".  A request for production of documents under Texas 

Rule of Civil Procedure 167 that does not describe the 

requested documents with reasonable particularity is not 

"appropriate" within the meaning of Rule 166b(4).  (emphasis 

added.) 

 

See Loftin v. Martin, 776 S.W.2d at 151.   

 

 The Tyler Court of Appeals addressed this issue in Ford Motor Co. v. Ross, No. 12-

94-00239-CV, 1994 WL 580930 (Tex. App.--Tyler Oct. 25, 1994).  In that case, Ford 

lodged an objection of overbreadth and vagueness in its initial response to the plaintiff's 

discovery request.  The plaintiff obtained an order compelling production.  Ford then 

supplemented its response with objections based upon attorney-client and attorney work 

product privileges.  These objections were held to be waived for failure to timely assert 

them.  The Court rejected Ford's "appropriate request" argument, i.e., that because the 

plaintiff's discovery requests were overly broad, and thus inappropriate, Ford had no duty to 

assert its objections based on privilege.  The Court partially agreed with Justice Hecht's 

Loftin v. Martin dissent, in that where an overbreadth objection has been timely lodged, 

Rule 166b(4) does not require asserted privileges "be elaborated upon or that the responding 

party be prepared to prove these privileges at an initial hearing on a motion to compel."
16

  

The Court did hold, however, that a responding party is required to timely assert privilege as 

one of its initial battery of objections.   

 

                     
     

16
 1994 WL 580930, at *16. 



 Consider that an objection on the basis of relevancy also may call into question the 

propriety of the discovery request.  C-Tran Development Corp., 772 S.W.2d 294 (Tex. 

App.--Houston [14th Dist.] 1989, orig. proceeding).  Under Ford Motor Co. v. Ross, 

however, a privilege objection would still have to be asserted in a timely manner, regardless 

of the propriety of the request, but such an objection would not have to be elaborated upon 

at the time the initial objection is made.
17

  The prudent course of action when presented with 

an improper discovery request would appear to be to specifically set out the exception to the 

request and then, if there were specific exemptions or immunities also involved, specifically 

plead them as well.   

 

III. REQUESTING THE HEARING 

 

 A. Overview 

 

  To start with, there is really no totally satisfactory way of placing the burden 

for requesting a hearing on a discovery dispute.  This fact is reflected in the various shifts in 

approach the Texas Supreme Court has taken over the last number of years.  No approach 

seems totally satisfactory or completely withstands abuse.  If the burden is placed on the 

objecting party, as it originally was, then it is argued that the courts are burdened with 

numerous requests for hearings on matters that the requesting party might not really want to 

pursue.
18

  When this happens, the responding parties could merely seek sanctions under 

Rule 215; however, the practice of seeking sanctions is disfavored and is ineffectual in 

getting the facts on the table.  Some litigants do, however, engage in the game of bury-the-

opponent; and when this happens, there is a ridiculously onerous burden placed on a 

responding party to be the one to request a hearing when the requesting party is not being 

responsible in propounding proper discovery requests.  So the court then shifts the burden of 

requesting a hearing onto the party seeking the discovery, presumably because he is in a 

better position to know what is worth fighting about and what is not.  The problem with this 

approach is that, if a responding party objects to everything, the requesting party is the one 

constantly seeking court intervention, hence becoming an annoyance to the court.  The end 

result, with the court being annoyed, is that the judge loses patience with the discovery 

process and usually responds by limiting discovery, notwithstanding the innocence of the 

requesting party.  Limiting a requesting party's ability to obtain discovery is seldom an 

effective way of curtailing the abusive tactics of the responding party; it merely rewards the 

abusive strategy of the responding party.  As previously noted, discovery abuse is the bane 

of any approach adopted in this connection, and every attempt should be made to thwart it. 

 

 B. Background 
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 This argument always impressed me as being somewhat weak in that it tacitly presumes that litigants send out a 

large volume of frivolous discovery requests merely to see if the other side will object. 



  1. Peeples:  The Texas Supreme Court, in Peeples v. Fourth Court of 

Appeals, 701 S.W.2d 635 (Tex. 1985), set out for the first time a protocol for preserving 

objections to discovery: 

 

 We hold that any party who seeks to exclude documents, records or 

other matters from the discovery process has the affirmative 

duty to specifically plead the particular privilege or immunity 

claimed and to request a hearing on his motion . . .  

(emphasis added.) 

  

  2. 1988 Amendments:  The 1988 amendments to Rule 166b(4) modified 

the Peeples procedure by stating that either party could request a hearing: 

 

 Presentation of Objections.  In responding to an appropriate discovery 

request within the scope of paragraph 2, directly addressed to 

the matter, a party who seeks to exclude any matter from 

discovery on the basis of an exemption or immunity from 

discovery, must specifically plead the particular exemption or 

immunity from discovery relied upon and produce evidence  

supporting such claim in the form of affidavits or live testimony 

presented at a hearing requested by either the requesting or 

objecting party.  (emphasis added.) 

  

   A major problem with the 1988 amendment to Rule 166b(4) was that 

it did not expressly state what was necessary to preserve an objection.  It set out what to do 

to present one, but said nothing about what happened if no hearing and ruling was secured 

on it.  The Texas Supreme Court attempted to rectify this in what has affectionately become 

known as McKinney I. 

 

  3. McKinney I:  In 1989, the Texas Supreme Court held in McKinney 

v. National Union Fire Ins. Co., 32 Tex. Sup. Ct. J., 436, 438 (June 7, 1989), that the 

objecting party was required to secure a hearing on discovery objections and that failure to 

promptly do so could result in waiver of its objections.  This caused a substantial ruckus, to 

which the Texas Supreme Court responded by withdrawing McKinney I and replacing it 

with McKinney II. 

 

  4. McKinney II:  In McKinney v. National Union Fire Ins. Co., 772 

S.W.2d 72 (Tex. 1989), the Texas Supreme Court withdrew its earlier decision in the case 

and issued a new opinion, holding that the party requesting the discovery has the burden 

of seeking a hearing to compel a proper response.  Once the hearing has been obtained, the 

burden shifts to the party resisting the discovery to comply with the provision of Rule 

166b(4).  This is where the law stands today.  In Wilson v. Rice, 807 S.W.2d 836 (Tex. 



App.--Waco 1991, writ denied) the plaintiff filed only "skeletal responses" to 

interrogatories, nearly a year after the request, and no response was given to a request for 

production.  The interrogatory response listed only the plaintiff himself as having 

knowledge of "all facts," and indicated no expert witnesses.  Eleven days before trial the 

plaintiff filed a motion for leave to list two expert witnesses.  In response, the defendant 

filed a motion to exclude fact testimony and documentary evidence, which motion was 

denied.  In affirming the trial court's denial of the defendant's motion, the appellate Court, 

citing McKinney II, held that the defendant had waived any objections he might have had 

to the plaintiff's answers to the interrogatories and, therefore, any objections to the plaintiff's 

testimony, because he failed to file a motion to compel and/or motion for sanctions and 

obtain a hearing on the timeliness and sufficiency of the plaintiff's answers.  Wilson v. Rice, 

807 S.W.2d at 838.         

 

 C. The Present Rule:  The 1990 Amendments 

 

  The 1990 amendment to Rule 166b(4) essentially codified the McKinney 

II approach; however, it does so indirectly.  Rather than expressly stating that the party 

seeking the discovery has the burden of obtaining a hearing, the rule provides that a mere 

objection asserted against a request is enough to preserve the objection unless a hearing and 

determination by the court is obtained.  Notwithstanding that any party may request a 

hearing under the rule, it stands to reason that, if the requesting party wants a determination 

of the objection before trial, he is going to have to initiate the hearing: 

 

 Either an objection or a motion for protective order made by a 

party to discovery shall preserve that objection without 

further support or action by the party unless the objection or 

motion is set for hearing and determined by the court. . . . 

(emphasis added.) 

 

 D. Who May Request a Hearing? 

 

  Rule 166b(4) as amended in 1990, provides that "any party" may request a 

hearing.  This should be interpreted in the context of the decision handed down by the Texas 

Supreme Court in Ticor Title Ins. Co. v. Lacy, 803 S.W.2d 265 (Tex. 1991), holding that 

one party may rely on the interrogatories and answers of another party.  Although the 

decision did not address the issue of objections, it is reasonable to assume that the phrase 

"any party" in Rule 166b(4) would be interpreted liberally to mean just that:  that any party, 

not necessarily just the party who propounded the discovery, may request a hearing.
19
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 An interesting question in this respect is whether, if a plaintiff sent two defendants the identical interrogatory and 

one defendant raised a valid objection to it and the other did not, whether the non-objecting defendant's potential 

objection would be preserved by the objection of its co-defendant.  The answer is probably, no.  See Celotex Corp. v. 

Tate, 797 S.W.2d 197 (Tex. App.--Corpus Christi 1990, no writ) (citing the rule that in trials involving multiple 

defendants, a party must make its own objection to the evidence if it wishes to preserve error for appeal).  A related 



 E. Timeliness 

 

  1. The Rule:  Rule 166b(4) states that any party may at "any reasonable 

time" request a hearing.  Although unstated in the rule, this provision should probably be 

interpreted as meaning that a requesting party may waive the right to have a hearing and 

determination on an objection, if the request for hearing is not timely made.  See National 

Union Fire Ins. Co. v. Hoffman, 746 S.W.2d 305 (Tex. App.--Dallas 1988, orig. 

proceeding) (interpreting the time requirement for requesting a hearing under the Peeples 

decision).   

 

  2. Practical Considerations:  A requesting party must seek a hearing on 

a responding party's objections to discovery requests at the risk of being estopped from 

contesting the objection or of forfeiting the protection afforded by the supplementation 

rules. See Service Lloyds Ins. Co. v. Harbinson, 826 S.W.2d 930 (Tex. 1991).  The Court 

in Harbinson, found that the responding party had timely asserted an objection to the 

requesting party's interrogatory for individuals with knowledge of facts relevant to the 

subject matter of the litigation.  The requesting party, shortly before trial, filed a motion to 

compel which the trial court granted.  The responding party was ordered to identify expert 

witnesses 15 days before trial.  The Texas Supreme Court held that identification of expert 

witnesses within thirty days of trial was permissible when done in conformance with a court 

order. 

 

COMMENTARY:  The practical problem that this holding presents is that it creates 

a tremendous potential for discovery abuse.  Rather than forthrightly answer-

ing interrogatories, parties may be enticed to object in the hope that:  1) the 

requesting party will overlook requesting a hearing or will wait too long 

before requesting one, thus potentially waiving the objection and/or 2) they 

will be able to circumvent the "as soon as practical" test of Rule 166b(6).  The 

Court, citing Rule 215(3) notes that, if a trial court finds that a response or 

answer to a discovery request (including an objection to an interrogatory) is 

unreasonably frivolous, oppressive or made for the purposes of delay, the 

court may impose appropriate sanctions.  Id. at 97, n.4. 

 

Given this holding, a requesting party should promptly seek a hearing, well in 

advance of trial, on its discovery requests to which the responding party has 

objected and should aggressively pursue a motion for sanctions, seeking to 

preclude the responding party from utilizing untimely revealed evidence or 

testimony, if it appears that the responding party's objection to the discovery 

request was unreasonably frivolous, oppressive or made for the purpose of 

                                                                  
question is whether the non-objecting defendant could merely preserve its objection by responding that it adopts all 

objections to the interrogatory made by all other defendants.  The answer once again is probably, no.  See American 

Cyanamid Co. v. Frankson, 732 S.W.2d 648 (Tex. App.--Corpus Christi 1987, writ ref'd n.r.e.). 



delay. See Rule 215(3).  However, as a practical matter, trial attorneys know 

that it is going to be awfully difficult to get a flag from a trial judge on this 

point, particularly in the absence of any guidance from the Supreme Court 

with respect to what would constitute an unreasonably frivolous objection. 

 

F. What is a Hearing 

 

  There have been a couple of cases holding that under the Harris County Local 

Rules, written submission of a motion satisfies the hearing requirement under Rule 215.
20

  

Presumptively, the same rationale will apply to Rule 166b(4). 

 

 G. Certificate of Conference 

 

  Do not forget that Section 7 of Rule 166b provides as follows: 

 

 All discovery motions shall contain a certificate by the party filing 

same that efforts to resolve the discovery dispute without the 

necessity of court intervention have been attempted and failed.  

 

This provision is directly applicable to requests for hearings on objections.  One court of 

appeals has held that the trial court has discretion to forego this rule since it is for the trial 

court's benefit. International Surplus Lines v. Wallace, 843 S.W.2d 773 (Tex. App.--

Texarkana 1992, orig. proceeding). 

 

IV. PRESENTATION OF PROOF 

 

 A. Background 

 

  1. Peeples/Weisel:  In Peeples v. Fourth Court of Appeals, 701 S.W.2d 

635 (Tex. 1985), the first case to set out a procedure for presenting objections to discovery, 

the court did not address the quantum of proof required to be produced.  This issue was 

addressed in Weisel Enterprises, Inc. v. Curry, 718 S.W.2d 56 (Tex. 1986), which held 

that it was an abuse of discretion for a trial judge to deny discovery in the absence of 

evidence substantiating the claim of privilege.  The Peeples case had not dealt with specific 

exemptions or privileges, but with the claim of relevancy and right to privacy.  The 

defendant in Weisel did not produce the documents in issue for in camera inspection, but 

instead submitted a "summary listing" of the documents.  The court did not consider this as 

adequate evidence, characterizing it instead as "merely an unverified, global allegation that 

the list of documents was protected by one or both [of the asserted] privileges."  The Texas 
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 The written submission of a motion can satisfy the Rule 215 requirement of a hearing. United Bus. Mach. v. 

Southwestern Bell Media, 817 S.W.2d 120 (Tex. App.--Houston [1st Dist.] 1991, no writ); Palmer v. Cantrell, 747 

S.W.2d 39 (Tex. App.--Houston [1st Dist.] 1988, no writ). 



Supreme Court observed that, absent independent evidence of the privilege, the documents 

themselves might have constituted adequate evidence; however, since they were not 

tendered for in camera inspection, there was no evidence supporting the privilege and the 

objection was held to be waived. 

 

  2. 1988 Amendments:  In 1988, Rule 166b(4) was amended to provide 

that the evidence in support of an objection could take the form of affidavits or live 

testimony; however, if the objection was based on a specific immunity or exemption such as 

attorney/client privilege or attorney work product and the court determined that an in 

camera inspection of some or all the documents was necessary, the objecting party was 

required to segregate and produce the documents for inspection. 

 

  3. 1990 Amendments:  In 1990, Rule 166b(4) was amended to provide 

as follows with respect to the presentation of evidence in support of an exemption or 

immunity: 

 

. . . at or prior to any hearing shall produce any evidence necessary to 

support such claim either in the form of affidavits served at 

least seven days before the hearing or by testimony.  If the 

trial court determines that an in camera inspection and review 

by the court of some or all of the requested discovery is 

necessary, the objecting party must segregate and produce 

the discovery to the court in a sealed wrapper or by answers 

made in camera to deposition questions, to be transcribed and 

sealed in event the objection is sustained.  (emphasis added). 

 

 B. Live Testimony or Affidavit Proof? 

 

  1. Affidavits: 

 

   a. The Affidavit Game:  Prior to the 1990 amendments, it was 

permissible to present proof in support of an exemption or immunity either by live 

testimony or by affidavit.  The problem was that the old nemesis of trial by ambush that had 

been so successfully eradicated (or at least brought under control) from the trial practice in 

Texas began to surface at discovery hearings.  Typically what would happen was that the 

responding party would set out a laundry list of exemptions and privileges that it was 

asserting against a request, the requesting party would seek a hearing, and then at the 

hearing for the first time, the responding party would serve the court and requesting parties 

with affidavits.  This would put the requesting party in the position of either being unable to 

controvert the affidavits, hence jeopardizing his chances of overcoming the objection, or 

having to move for a continuance of the hearing.  By requiring that affidavits be served 

seven days before the hearing, the rule now provides the requesting party with sufficient 



notice in advance of the hearing to obtain controverting affidavits, take the depositions of 

the affiants, or move for a continuance of the hearing.
21

 

 

   b. Where an affidavit is not based on personal knowledge, it has 

been held to be insufficient evidence. Thibodeaux v. Spring Woods Bank, 757 S.W.2d 

856 (Tex. App.--Waco 1988, no writ).  Further, where an affidavit does not positively and 

unqualifiedly represent the facts as disclosed in the affidavit to be true and within the 

affiant's personal knowledge, it is legally insufficient. Humphreys v. Caldwell, No. 94-

0896, 1994 WL 601842 (Tex. Nov. 3, 1994).     

 

   c. Where the affidavit contains no factual recitations which apply 

to the privilege being asserted, it has been held to constitute no evidence.  Ryals v. Canales, 

767 S.W.2d 226 (Tex. App.--Dallas 1989, orig. proceeding). 

 

   d. Global assertions of privilege made in a "summary listing" or 

contained in an affidavit do not constitute evidence. Barnes v. Whittington, 751 S.W.2d 

493, 495 (Tex. 1988); and Weisel Enterprises, Inc. v. Curry, 718 S.W.2d 56, 58 (Tex. 

1986). 

 

   e. An affidavit submitted to the court without serving the 

opposing counsel with a copy should not be allowed as evidence. Remington Arms Co. v. 

Canales, 837 S.W.2d 624 (Tex. 1992); Barnes v. Whittington, 751 S.W.2d 493 (Tex. 

1988). 

 

   f. Failure of a party to set out the evidentiary basis for their 

objections to discovery requests could result in waiver.  In Gustafson v. Chambers, 871 

S.W.2d 938 (Tex. App.--Houston [1st Dist.] 1994, orig. proceeding) the court held that 

discovery objections generally must be supported by evidence to be sustained.  Most 

discovery objections not supported by evidence are waived unless the objecting party shows 

that it is one of the few discovery objections that does not require evidentiary support (the 

only one referred to by the court was statutory exemptions).
22

  Gustafson, 871 S.W.2d at 

942.  Specifically requiring evidentiary support are the following discovery objections:  

privileges;
23

 privacy;
24

 beyond scope of discovery;
25

 not limited to a reasonable time 
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 See for example, the procedures outlined under Rules 76a(4) and 120a. 
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 Gustafson, 871 S.W.2d at 942, citing, Inwood West Civic Ass'n v. Touchy, 754 S.W.2d 276, 278 (Tex. App.--

Houston [14th Dist.] 1988, orig. proceeding). 

     
23

 Gustafson, 871 S.W.2d at 942, citing, Giffin v. Smith, 688 S.W.2d 112, 114 (Tex. 1985). 

     
24

 Gustafson, 871 S.W.2d at 942, citing, Delgado v. Kitzman, 793 S.W.2d 332, 334 (Tex. App.--Houston [1st 

Dist.] 1990, orig. proceeding). 

     
25

 Gustafson, 871 S.W.2d at 942, citing, Delgado v. Kitzman, 793 S.W.2d 332, 334 (Tex. App.--Houston [1st 

Dist.] 1990, orig. proceeding).  



period;
26

 overbroad request;
27

 harassing discovery request;
28

 trade secrets;
29

 attorney-work 

product;
30

 attorney-client privilege;
31

 consulting expert reports/information.
32

    See also 

Masinga v. Whittington, 792 S.W.2d 940 (Tex. 1990) (regarding a claim of 

burdensomeness).  Rule 166b(4) provides that failure to produce evidence in support of an 

objection will result in waiver of the objection. See also Collier Services Corp. v. Salinas, 

812 S.W.2d 372 (Tex. App.--Corpus Christi 1991, orig. proceeding) (regarding a claim of 

irrelevance). 

 

  2. The Live Bomb:  Although the 1990 amendments provide some relief 

from the gamesmanship that previously existed with respect to affidavits, they did not 

address the abuse that can occur with the use of live witnesses.  What can typically happen 

in this regard is that, without any notice of who the individual is going to be, the subject 

matter of his testimony, or what he is actually going to say, the requesting party for the first 

time at the hearing must confront a live witness and conduct a blind cross-examination of 

him, if he is to successfully challenge what the witness has said in support of an exemption 

or privilege.  This is no more fair than it would be in a summary judgment context.
33

  The 

rule should be further modified to require that seven days advance notice be given, if a 

party intends to produce live testimony in support of an exemption or privilege.  Such 

notice should be required to include the witness' complete name, last known residence 

address and telephone number, relationship to the party calling him and the substance 

of his anticipated testimony.  Under the current law, the trial judge should be receptive to a 

request from the responding party that he be allowed to cross examine the witness and then 

continue the hearing for a sufficient time to enable him to develop controverting testimony.  

Another alternative would be for the responding party, in his request for a hearing, to 

request the trial court to require the identification of any live witnesses, as stated above, not 

less than seven days before the hearing. 
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 Gustafson, 871 S.W.2d at 942, citing, Delgado v. Kitzman, 793 S.W.2d 332, 334 (Tex. App.--Houston [1st 

Dist.] 1990, orig. proceeding).  
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 Gustafson, 871 S.W.2d at 942, citing, Miller v. O'Neill, 775 S.W.2d 56, 59 (Tex. App.--Houston [1st Dist.] 

1989, orig. proceeding). 
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 Gustafson, 871 S.W.2d at 942, citing, Miller v. O'Neill, 775 S.W.2d 56, 59 (Tex. App.--Houston [1st Dist.] 

1989, orig. proceeding).  

     
29

 Gustafson, 871 S.W.2d at 942, citing, Miller v. O'Neill, 775 S.W.2d 56, 59 (Tex. App.--Houston [1st Dist.] 

1989, orig. proceeding).  

     
30

 Gustafson, 871 S.W.2d at 945, 947. 

     
31

 Gustafson, 871 S.W.2d at 945. 

     
32

 Gustafson, 871 S.W.2d at 948. 

     
33

 Although Rule 166 does not permit live testimony, the rule provides the responding party adequate opportunity to 

examine the proof being tendered in support of the motion and to attempt to controvert it.  See also Rules 120a and 

76a(4). 



   a. Remarks by an attorney during the course of a trial or hearing 

are not evidence unless the attorney is actually testifying. General Elec. Co. v. Salinas, 861 

S.W.2d 20 (Tex. App.--Corpus Christi 1993, orig. proceeding); Collier Services Corp. v. 

Salinas, 812 S.W.2d 372 (Tex. App.--Corpus Christi 1991, orig. proceeding). 

 

   b. In Conrad v. Wilson, 873 S.W.2d 467 (Tex. App.-Beaumont 

1994, n.w.h.), the trial court held a hearing on the objecting party's motion for protective 

order as to documents for which privilege was claimed.  The objector's witness said only 

that "[s]ome of the things asked for are protected."  Id. at 470.  The court held that since the 

testimony was not directed to any specific document or set of documents, the statement 

"[s]ome of the things asked for are protected" is equivalent to no evidence.  Id.  Therefore 

the objecting party failed to meet its evidentiary burden.  

 

 C.Proof Requirements for Assorted Specific Privileges and Immunity 

 

  1. Party Communications: 

 

   a. To be exempt from discovery, a party communication must be 

generated in connection with or in anticipation of the particular suit or claim made a part of 

the suit.  In Republic Ins. Co. v. Davis, 856 S.W.2d 158 (Tex. 1993), the Court held even 

party communications made in "pending, parallel" litigation are not privileged under the 

language of the rule.
34

 

 

   b. In Dunn Equipment, Inc. v. Gayle, 725 S.W.2d 372 (Tex. 

App.--Houston [14th Dist.] 1987, orig. proceeding), the plaintiff survivors in a fatal motor 

vehicle collision case requested the complete claim file of the defendant's insurance carrier, 

which had been gathered in anticipation of litigation.  The defendant filed a brief in 

support of its assertion that the file was privileged, but produced no evidence of the file's 

contents.  The defendant contended that the request itself was evidence sufficient to 

support the assertion of privilege.  Not only was this a peculiar argument, the court found 

it to be incorrect and in nonconformance with the Peeples/Weisel requirements. 

 

   c. In Loftin v. Martin, 776 S.W.2d 145 (Tex. 1989), the Texas 

Supreme Court was confronted with the same argument as advanced in Dunn Equipment -

- that no evidence of exemption or privilege is necessary when violation of the exemption of 

privilege is apparent from the face of the request.  The court held that the objection was 

waived for the failure to present evidence. 
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 This holding should be distinguished from the holding in Owens-Corning Fiberglass v. Caldwell, 818 S.W.2d 

749 (Tex. 1991), which held attorney work product does not have to be generated in connection with the pending 

lawsuit to be afforded protection. 



   d. National Surety Corp. v. Dominguez, 715 S.W.2d 67 (Tex. 

App.--Corpus Christi 1986, orig. proceeding), involved a claim on a banker's blanket bond 

issued by the insurance company to the bank.  The bank was held liable for the acts of one 

of its officers in misapplying funds.  The insurance company denied the claim on the bond.  

The insurance company sought a mandamus from an order compelling it to produce 200 

documents which the insurance company claimed were protected as party communications 

and by the attorney/client privilege.  The court held that communications made before the 

occurrence giving rise to the suit were not exempt from discovery.  Those communications 

made after the occurrence giving rise to the suit were held by the court to be protected party 

communications. 

 

    The Corpus Christi Court of Appeals, in Medical Protective v. 

Glanz, 721 S.W.2d 382 (Tex. App.--Corpus Christi 1986, writ ref'd n.r.e.), met the 

guidelines enunciated in Peeples: 

 

. . . the party asserting the privilege marked each document with the privilege 

claimed and the reasons relied on for their exclusion.  He 

requested a hearing and tendered the documents with specific 

grounds for exclusion listed as to each document. 

 

Medical Protective Co. v. Glanz, 721 S.W.2d at 385. 

 

  2. Attorney/Client: 

 

   a. "When a specific privilege is asserted, such as attorney/client or 

attorney work product, the documents themselves may constitute the only "evidence."  

Weisel Enterprises, Inc. v. Curry, 718 S.W.2d 56 (Tex. 1986)(emphasis added); see also 

Arkla, Inc. v. Harris, 846 S.W.2d 623 (Tex. App.--Houston [14th Dist.] 1993, orig. 

proceeding).  In National Surety Corp. v. Dominguez, 715 S.W.2d 67 (Tex. App.--Corpus 

Christi 1986, orig. proceeding), the defendant asserted attorney/client privilege relating to 

about a third of the documents requested.  After complying with all the Peeples require-

ments, a hearing was conducted at which time National Surety presented evidence in 

support of its motion.  It is unclear from the opinion if any sworn testimony was proffered; 

however, the plaintiff argued that the defendant was required to offer direct evidence of the 

intent of confidentiality, such as the testimony of the lawyer.  The appellate court held this 

contention to be without merit, observing that such testimony was not necessary because the 

documents were before them and "the circumstances under which the communications were 

made were in evidence at the hearing."  National Surety Corp. v Dominguez, 715 S.W.2d 

70 (Tex. App.--Corpus Christi 1986, orig proceeding).  But see, Humphreys v. Caldwell, 

No. 94-0896, 1994 WL 601842 (Tex. Nov. 3, 1994) (holding that objecting party failed to 

prove attorney-client privilege where the only evidence was the in camera documents, 

unaccompanied by affidavits). 



   b. In Shell Western E & P, Inc. v. Oliver, 751 S.W.2d 195 (Tex. 

App.--Dallas 1988, orig. proceeding), the Dallas Court of Appeals held that the affidavit of 

the movant's counsel asserting attorney/client privilege was sufficient to make a prima facie 

showing.  The court went on to establish the rule that, where a prima facie showing of 

privilege is made, the court is required to conduct an in camera inspection of the discovery 

for which protection is being sought. See also Arkla, Inc. v. Harris, 846 S.W.2d 623. 

 

   c. The attorney/client privilege has been held waived where the 

movant fails to submit the documents in question for in camera examination.  Echermen v. 

Williams, 740 S.W.2d 23 (Tex. App.--Austin 1987, orig. proceeding). 

 

   d. In an unpublished opinion, the San Antonio Court of Appeals 

refused to presume, based on his title alone, that the executive director of a corporation was 

a member of the control group, and thus authorized to seek or act on legal advice on behalf 

of the corporation, such that his communications to the corporate attorney would be 

privileged,
35

 in the absence of evidence establishing what authority the corporation 

considered his title to carry.  El Centro del Barrio, Inc. v. Barlow, No. 04-94-00354-CV, 

1994 WL 470572, at *3 (Tex. App.--San Antonio Aug. 31, 1994, n.w.h.) (unpublished 

opinion).  The court noted that "no presumptions are indulged when determining whether to 

restrict discovery based on attorney-client privilege."  Id.   

 

  3. Work Product: 

 

   a. The attorney/client privilege continues to protect 

communications that were made between attorney and client even after the case has ended.  

This is also true for work product.  An attorney's work product from previous litigation 

remains privileged; it is of "continuing duration."  Owens- Corning Fiberglass v. 

Caldwell, 818 S.W.2d 749, 752 (Tex. 1991).  The court in Owens noted that allowing the 

attorney client privilege to continue without allowing the work product privilege to continue 

would produce an "anomaly" that could not be permitted to exist. 

 

   b. A party who is attempting to limit discovery by asserting a 

privilege, such as attorney/client or work product, must specifically plead and prove the 

privilege.  See Peeples v. Fourth Court of Appeals, 701 S.W.2d 635, 637 (Tex. 1985);  

Weisel Enterprises, Inc. v. Curry, 718 S.W.2d 56, 58 (Tex. 1986);  Texas Dept. of 

Mental Health and Mental Retardation v. Davis, 775 S.W.2d 467, 470 (Tex.App.--

Austin 1989, orig. proceeding [leave denied]);  National Union Fire Ins. Co. v. Hoffman, 

746 S.W.2d 305, 308 (Tex. App.--Dallas 1988, orig. proceeding). 
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 See National Tank Co. v. Brotherton, 851 S.W.2d 193, 197 (Tex. 1993). 



   c. The "offensive use" waiver articulated by the Texas Supreme 

Court in Ginsberg v. Fifth Court of Appeals, 686 S.W.2d 105 (Tex. 1985) was extended 

to apply to the attorney/client privilege in  Republic Ins. Co. v. Davis, 856 S.W.2d 158 

(Tex. 1993).  The court provided three factors to be considered by the trial court in 

determining if an offensive use waiver has occurred.  First, affirmative relief must be sought 

by the party claiming the privilege.  Second, the privileged information must be "outcome 

determinative" of the case.  Relevance will not suffice.  Third, there must be no other 

available means of acquiring the evidence.  Republic Ins. Co. v. Davis, 856 S.W.2d 163 

(Tex. 1993). 

 

  In regard to the first factor, the court in Marathon Oil Co. v. Moye, No. 05-

94-00040-CV, 1994 WL 718445 (Tex. App.--Dallas Aug. 16, 1994, orig. proceeding), 

noted that "[a] defendant raising a declaratory judgment counterclaim is not necessarily 

seeking affirmative relief."  The court reasoned that the declaratory judgment act is remedial 

in nature, and may not be used as an affirmative ground of recovery to revise or alter rights 

or legal relations.  The court also said that when a defendant relies on privileged information 

to rebut a plaintiff's cause of action, the defendant is not seeking affirmative relief that is an 

offensive use of the privilege.  The plaintiff also unsuccessfully argued that a defendant 

seeks affirmative relief by asserting affirmative defenses. 

    

   d. The work product exemption from discovery applies when a 

party requests the entire file of an opposing party's attorney.  National Union Fire Ins. Co. 

v. Valdez, 863 S.W.2d 458, 460-61 (Tex. 1993).  This protection does not extend to specific 

documents or categories of documents.  Merely because a particular document is contained 

in an attorney's file does not make it nondiscoverable.  National Union Fire Ins. Co. v. 

Valdez, 863 S.W.2d at 460. 

 

   e. In camera documents may on their face be evidence of attorney 

work product, thus not requiring additional affidavits or testimony in proof of the asserted 

privilege.  Humphreys v. Caldwell, No. 94-0896, 1994 WL 601842 (Tex. Nov. 3, 1994).    

      

  4. Medical Records: 

 

   a. For several years a debate has raged over whether the patient-

litigant exception to the physician/patient and mental health privileges is limited to the 

"offensive use" of the privilege, i.e., when a patient-party brings his own condition into 

issue as part of his claim or defense.  For example, in Easter v. McDonald, 877 S.W.2d 77 

(Tex. App.--Waco 1994) overruled sub nom. McDonald v. Tenth Court of Appeals, 38 

Tex. Sup. Ct. J. 82 (Nov. 10, 1994), the Waco Court of Appeals addressed the issue of the 

applicability of the exception where a defendant's records are relevant to a claim made by 

the plaintiff.  The court in Easter held that Rule 510 protected communications between 

mental health professionals and their patients, even if the "physical, mental or emotional 

condition" of the patient was relevant to a claim made by the plaintiff.  In other words, the 



court held that the exception would come into play only through "offensive use" of the 

privilege.
36

  

   b. The Houston Court of Appeals for the First District, in 

Gustafson v. Chambers, 871 S.W.2d 938 (Tex. App.--Houston [1st Dist.] 1994), 

interpreted the patient-litigant exception more literally, holding that where a plaintiff places 

a defendant's "physical, mental or emotional condition" in issue by relying on that condition 

as a part of the plaintiff's claim, the exception applies and the privilege does not protect the 

communications.
37

 

 

   c. The Texas Supreme Court finally settled the issue with its 

holding in R.K. v. Ramirez, 38 Tex. Sup. Ct. J. 52, 53-54 (Nov. 3, 1994).
38

  The Court 

agreed with the opinion of the Amarillo Court of Appeals in Midkiff v. Shaver, 788 

S.W.2d 399, 402-03 (Tex. App.--Amarillo 1990, orig. proceeding), that the exception in 

Rules 509 and 510 is independent of and unrelated to the offensive use doctrine.  In 

Ginsberg v. Fifth Court of Appeals, 686 S.W.2d 105 (Tex. 1985), the case which 

originated the offensive use doctrine, the plaintiff in a trespass to try title suit sought to 

shield medical records containing information which was materially relevant to and would 

possibly validate the defendant's defense.  As the Court put it, the plaintiff:  

 

…….. invoked the jurisdiction of the courts in search of affirmative relief against 

Ginsberg; yet she would attempt, on the basis of privilege, to deny Ginsberg 

the benefit of evidence which would materially weaken or defeat her claims 

against him.  This is an offensive, rather than defensive, use of the privilege, 

and it lies outside the intended scope of [the privilege].   

 

Ginsberg v. Fifth Court of Appeals, 686 S.W.2d at 107.  The R.K. court noted that the 

Ginsberg court found the patient-litigant exception did not apply in that case, and in fact, 

the court could not have allowed the discovery it did in Ginsberg under that exception.
39
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 The court in Easter v. McDonald cited two other Texas Appellate Courts that have held that the exception in 

Rule 510(d)(5) is waived only through offensive use:  the Dallas Court of Appeals - Bosson v. Packer, 826 S.W.2d 

664 (Tex. App.--Dallas 1992, orig. proceeding); and the Houston Court of Appeals for the Fourteenth District - Dossey 

v. Salazar, 808 S.W.2d 146 (Tex. App.--Houston [14th Dist.] 1991, orig. proceeding) and Scheffey v. Chambers, 790 

S.W.2d 879 (Tex. App.--Houston [14th Dist] 1990, orig. proceeding). 
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 The Court in Easter v. McDonald cited Gustafson, along with two other Texas Appellate Courts (the Corpus 

Christi Court of Appeals - R.K. v. Ramirez, 855 S.W.2d 204 (Tex. App.--Corpus Christi 1993, orig. proceeding); and 

the Fort Worth Court of Appeals - S.A.B. v. Schattman, 838 S.W.2d 290 (Tex. App.--Fort Worth 1992, orig. 

proceeding)) as having interpreted Rule 510(d)(5) literally, allowing the exception to bar the privilege even absent 

offensive use of the privilege.  
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 The Texas Supreme Court also granted a writ of mandamus in McDonald v. Tenth Court of Appeals, 38 Tex. 

Sup. Ct. J. 82 (Nov. 10, 1994), noting that the Waco Court of Appeals had decided Easter v. McDonald without the 

benefit of the Supreme Court's opinion in R.K. v. Ramirez, which settled the issue.  
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 See also, Hyundai Motor Co. v. Chandler, 882 S.W.2d 606 (Tex. App.--Corpus Christi 1994, n.w.h.), in which 

the plaintiffs brought a product liability suit against Hyundai after their car went out of control and off the road.  The 



The R.K. court went on to hold that the patient-litigant exception is not limited to when a 

party brings his own condition into issue.  Instead the exception is to be read literally, 

applying to records relevant to the condition of a patient in any proceeding in which any 

party relies upon the condition as a part of the party's claim or defense. 

 

   d. A key issue in the debate over TEX. R. CIV. EVID. 509(d)(4) and 

510(d)(5) has been the meaning of the word "part" as it appears in the patient-litigant 

exception found in those rules.  The Rules provide an exception as to records relevant to an 

issue of the physical, mental or emotional condition of a patient in any proceeding in which 

any party relies upon the condition as a part of the party's claim or defense.  The 1988 

amendments to the Rules replaced the words "element of [a party's] claim or defense" with 

"part of the party's claim or defense."  The Texas Supreme Court, in R.K. v. Ramirez, 38 

Tex. Sup. Ct. J. 52, 53-54 (Nov. 3, 1994), determined that the word "part" did not mean the 

same thing as the word "element".  Otherwise, the Court surmised, the change in the 

wording would be meaningless.  The Court admitted, however, that "any meaningful 

distinction between these words may be more a matter of metaphysics than of law."
40

  The 

Court went on to define the word "part," explaining that for a condition to be a "part" of a 

claim or defense it must be a fact to which the substantive law assigns significance.  That is, 

a legal consequence must flow from the existence or non-existence of the condition.  The 

records sought must also be relevant to the condition at issue.  Even when both parts of this 

test are met, the trial court, when requested, must perform an in camera inspection to be 

sure that the records requested and the records disclosed are closely related in time and 

scope to the claims made. 

 

   e. In Groves v. Gabriel, No. D-4588, 1994 WL 138356 (Tex. 

April 20, 1994), the Texas Supreme Court held that where the plaintiff had alleged severe 

emotional damages, including "post traumatic stress disorder," she had waived her privilege 

as to medical records relevant to the claim for emotional damages.  The Court held the 

allegation of emotional damage placed her mental and emotional condition in issue, 

triggering the patient-litigant exception in Rules 509 and 510.  The Court determined, 

however, that the trial court's order requiring the release of medical records should be 

narrowly drawn to protect privileged information that was not relevant to the suit. 

 

                                                                  
plaintiffs sought to exclude, on the ground of psychotherapist-patient privilege, the deposition testimony of a counselor 

who said that one of the plaintiffs gave her information which would tend to implicate the plaintiff driver as causing the 

accident.  The court relied upon Ginsberg in holding that the plaintiffs waived the privilege because they were using it 

offensively.  The court did not refer to the patient-litigant exception in Rules 509 and 510.  Based upon the requirement 

of the patient-litigant exception, that the party claiming the privilege must rely on the condition for which treatment 

was sought as a part of his claim or defense, the patient-litigant exception probably did not apply in Hyundai, just as it 

did not apply in Ginsberg.    
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 R.K. v. Ramirez, 38 Tex. Sup. Ct. J. at 56. 



   f. In Hogue v. Kroger Store #107, 875 S.W.2d 477 (Tex. App.--

Houston [1st Dist.] 1994, writ denied), the court of appeals held that it was not improper for 

defense counsel to meet, ex parte, with a treating physician; since the defendant had 

designated the physician as their expert witness and there was little question the physician 

had provided care and consultation relevant to the injury forming the basis of the lawsuit.  

The opinion should not be read broadly because the treating physician in question had only 

seen the plaintiff one time, "after the involved accident and before suit was filed, 

specifically for medical care in connection with her back injury."  This writer believes a 

different result might follow with respect to a treating physician who had provided 

treatment or consultation for other reasons, either before or after the occurrence giving rise 

to the lawsuit. 

   g. The plaintiff in Johnson v. Casseb, 722 S.W.2d 253 (Tex. 

App.--San Antonio 1986, orig. proceeding), sought to prevent the discovery of his mental 

health care provider, claiming that because he was making no claim for emotional damages, 

the patient/physician privilege was not waived as to such records.  Although the plaintiff 

specifically pleaded the patient/physician privilege, requested a hearing, and produced his 

affidavit in support of his claim, he failed to produce the records in camera.  The court held 

that there was no way to determine the claim without the records; therefore, the claimant 

waived his complaint.  The court also pointed out that the claimant's belief that, by tendering 

the records for in camera review, he would waive the privilege, was incorrect. 

 

  5. Hospital Committee Records:  

 

   a. The medical committee privilege
41

 applies to documents that 

were prepared by or at the direction of the committee for committee purposes.  McAllen 

Methodist Hosp. v. Ramirez, 855 S.W.2d 195, 198 (Tex. App.--Houston [1st Dist.] 1993, 

orig. proceeding).  Documents that are gratuitously submitted to the committee or are 

created absent committee impetus are not privileged.  Specifically, the privilege is 

applicable to minutes of committee meetings, correspondence between committee members 

regarding the deliberation process, as well as final committee products, such as 

recommendations.  The privilege does not apply to routinely accumulated information, even 

if this information may ultimately be used as evidence in committee deliberations.   

 

    The court in Humana Hosp. Corp. v. Spears-Petersen, 867 

S.W.2d 858 (Tex. App.--San Antonio 1993, no writ) held that the Joint Commission on 

Accreditation of Healthcare Organizations (formerly the Joint Commission on the 

Accreditation of Hospitals) is a joint medical committee as defined by the statute
42

 and 

documents reflecting the deliberative process of the joint commission are therefore 

privileged.    
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 TEX. HEALTH & SAFETY CODE ANN. ' 161.031 (Vernon 1992). 



   b. The peer review committee privilege
43

 applies to the actions of 

credentialing committees in reviewing the competency of doctors, nurses and other medical 

professionals at the hospital.  McAllen Methodist Hosp. v. Ramirez, 855 S.W.2d at 199.  

Evaluations of applicants do not qualify for the peer review committee privilege because 

they are not internal evaluations.  Subsequent credentialing information evaluating the 

performance of staff while at the hospital is privileged, however. 

  

   c. Where a party submits documents relating to hospital 

committee meetings and deliberations that establish that another document or group of 

documents is privileged, the party asserting the privilege must call this to the trial court's 

attention through live or affidavit testimony.  Doctor's Hosp. v. West, 765 S.W.2d 812 

(Tex. App.--Houston [1st Dist.] 1988, orig. proceeding).  In the event a party submits an 

affidavit in support of its contention that the records being sought are protected by the 

statutes regarding hospital committee documents, it must show through the affidavit that the 

documents were generated by or as a result of the impetus of the committee.  Mole v. 

Millard, 762 S.W.2d 251 (Tex. App.--Houston [1st Dist.] 1988, orig. proceeding); 

McAllen Methodist Hosp. v. Ramirez, 855 S.W.2d 195 (Tex. App.--Corpus Christi 1993, 

orig. proceeding).  Records generated in the ordinary course of business of the hospital are 

not protected.  TEX. HEALTH & SAFETY CODE ANN. ' 161.032 (Vernon 1989); Barnes v. 

Whittington, 751 S.W.2d 493, 496 (Tex. 1988); McAllen Methodist Hosp. v. Ramirez, 

855 S.W.2d 195, 198 (Tex. App.--Corpus Christi 1993, orig. proceeding). 

 

  6. Fifth Amendment:  When a party during a deposition asserts the fifth 

amendment privilege and the question does not on its face indicate that it would tend to 

incriminate the deponent, the party asserting the privilege must demonstrate to the trial court 

that the answer to the question is likely to be hazardous to him. Batson v. Rainey, 762 

S.W.2d 717 (Tex. App.--Houston [1st Dist.] 1988, orig. proceeding); Burton v. West, 749 

S.W.2d 505, 507-508 (Tex. App.--Houston [1st Dist.] 1988, orig. proceeding). 

 

  7. Statutes:  Where the privilege is based on a statute which protects the 

confidentiality, evidence has been held to be unnecessary.  Inwood West Civic Ass'n v. 

Touchy, 754 S.W.2d 276 (Tex. App.--Houston [14th Dist.] 1988, orig. proceeding [leave 

denied]) (discussing the TEX. GOV'T CODE ANN. ' 306.004 (Vernon 1988) making 

privileged communications between citizens and members of the legislature). 

 

  8. Police Investigatory Privilege:  Information about an "ongoing 

criminal investigation" is privileged, and exempt from discovery in civil actions. TEX. REV. 

CIV. STAT. ANN. art. 6252-17a ' 3(a)(8) (Vernon Supp. 1993).  This privilege, however, can 

be waived.  Hobson & Lott v. Moore, 734 S.W.2d 341 (Tex. 1987).  In pleading the 
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 TEX. REV. CIV. STAT. ANN. art. 4495b, ' 5.06 (Vernon Supp. 1994). 



privilege, the law enforcement agency must make a demonstration of the need for secrecy 

and the anticipated damage to law enforcement if the information is released. See Hancock 

v. State Board of Ins., 797 S.W.2d 379 (Tex. App.--Austin 1990, no writ); Heard v. 

Houston Post Co., 684 S.W.2d 210 (Tex. App.--Houston [1st Dist.] 1984, writ ref'd n.r.e.). 

 The privilege only lasts as long as the investigation is ongoing. Euresti v. Valdez, 769 

S.W.2d 575 (Tex. App.--Corpus Christi 1989, orig. proceeding); Hobson & Lott, 734 

S.W.2d 341.  Lastly, the application of the privilege must be tempered with the stated 

purposes of the Open Records Act, which is a "statutorily mandated preference for 

disclosure of requested information." Hancock, 797 S.W.2d @ 381; TEX. REV. CIV. STAT. 

ANN. art. 6252-17a ' 14. 

 

  9. 23 U.S.C. ' 409: 

 

   a. Federal law exempts from discovery: 

 

. . . reports, surveys, schedules, lists, or data compiled for the purpose 

of identifying, evaluating, or planning the safety 

enhancement of potential accident sites, 

hazardous roadway conditions, or railway 

crossings. . . 

 

This statute has become the focal point of controversy in railway crossing litigation.  

Railroad companies have argued for broad interpretation, impacting information possessed 

by the companies and state agencies. See Taylor v. St. Louis Southwestern Railway Co., 

746 F. Supp. 50 (D. Kan. 1990); Harrison v. Burlington Northern R.R. Co., 965 F.2d 155 

(7th Cir. 1992). 

 

   b. There is disagreement whether materials which were compiled 

for purpose other than that stated in the statute are discoverable.  In Robertson v. Union 

Pacific Railway Co., 954 F.2d 1433 (8th Cir. 1992), the eighth circuit held that materials 

which could be used for more than the purposes delineated in the rule were still not 

discoverable.  In Martinolich v. Southern Pac. Transp. Co., 532 So.2d 435 (La. Ct. App. 

1988), the Louisiana Court of Appeals, looking at the literal language of the statute, held 

that the privilege only applied to materials prepared for the stated purposes of the statute.  

The analysis in Martinolich is consistent with the premise that facts themselves can never 

be protected.   

 

   c. As yet, there are no Texas cases addressing the provision, 

particularly in terms of how it should be pleaded, what proof is required to establish the 

privilege and whether the privilege can be waived. 

 

  10. Trade Secrets:  A merely conclusory allegation that requested 

information contains protected trade secrets was held to be insufficient evidence to support a 



claim for the trade secrets privilege in Humphreys v. Caldwell, 881 S.W.2d 940, 946 (Tex. 

App.--Corpus Christi 1994, orig. proceeding). 

 

 D.Proof Requirements for Nonspecific Exemptions and Privileges 

 

  1. On first reading of Rule 166b(4) it could be argued that an objecting 

party must only produce evidence in support of an objection when it is based on a specific 

exemption or privilege; however, there is nothing in the rule to suggest this interpretation, 

which would be a departure from established precedent.  See Peeples v. Fourth Court of 

Appeals, 701 S.W.2d 635 (Tex. 1985) (which dealt with an objection based upon relevancy 

and privacy); Weisel Enterprises, Inc. v. Curry, 718 S.W.2d 56, 58 (Tex. 1986) ("under 

certain circumstances, such as when relevancy or harassment is the basis for protection, 

affidavits or live testimony may be sufficient proof"); see also Independent Insulating 

Glass, Inc. v. Street, 722 S.W.2d 798, 802 (Tex. App.--Fort Worth 1987, orig. proceeding); 

and Caudillo v. Chiuminatto, 741 S.W.2d 545 (Tex. App.--Corpus Christi 1987, orig. 

proceeding), rev'd on other grounds, Pope v. Stephenson, 787 S.W.2d 953 (Tex. 1990). 

 

  2. If a party is seeking to have documents produced subject to a Rule 

166b(5) protective order, protecting their confidentiality, it must first demonstrate by 

evidence a particularized harm that will occur if the order is not granted.  Garcia v. Peeples, 

734 S.W.2d 343, 345 (Tex. 1987): 

 

 Though the Texas and federal rules are not identical, these 

requirements of a particular, articulated and demonstrable 

injury, as opposed to conclusory allegations, apply to motions 

for protective orders under Rule 166b-4. 

 

  3. Justice Doggett, in his concurring opinion in Masinga v. Whittington, 

792 S.W.2d 940, 941 (Tex. 1990), observed that, in a case where the objecting party was 

raising an objection based upon a nonspecific exemption or privilege, he would hold that the 

objecting party must plead the basis for seeking the protective relief and produce evidence 

for the underlying contentions.  Although this case involved a motion for protection filed by 

a party under the rules prior to the 1990 amendments, it is reasonable to assume that Justice 

Doggett's observations would be equally pertinent to presentations of objections under Rule 

166b(4) as amended.
44

 

 

                     
     

44
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  4. A party objecting to a request for production of documents on the 

ground of burdensomeness may be required to put a monetary amount on the expense of 

production or to provide some objective means to determine the overall extent of the burden 

of production.  See Humphreys v. Caldwell, 881 S.W.2d 940, 945 (Tex. App.--Corpus 

Christi 1994, orig. proceeding).  In Humphreys, the court held that without the objecting 

party enumerating the specific costs or providing other objective means to evaluate the 

extent of the burden involved, the trial court had no means to balance the actual burden of 

producing the requested information against the legitimate interests in discovering that 

information.   

 

  5. A party objecting to a request for employment records or personnel 

files on privacy grounds must show the particulars of the expectation of privacy beyond 

merely conclusory allegations that the employer considers such information to be private 

and keeps it confidential. Humphreys v. Caldwell, 881 S.W.2d 940, 946 (Tex. App.--

Corpus Christi 1994, orig. proceeding).  A merely conclusory allegation by the objecting 

party that it considers its personnel files to be private imposes no duty upon the trial court to 

recognize a privacy interest protecting that information from discovery. Humphreys, 881 

S.W.2d at 946.  See also, Kessell v. Bridewell, 872 S.W.2d 837 (Tex. App.--Waco 1994, 

n.w.h.).     

 

  6. The San Antonio Court of Appeals, in an unpublished opinion, held 

that when a party objects to production of tax returns on the basis of privacy and lack of 

relevancy and materiality, the requesting party has the burden of proving relevancy and 

materiality, and of proving that the information could not be obtained through other 

discovery methods or sources.  El Centro del Barrio, Inc. v. Barlow, No. 04-94-00354-

CV, 1994 WL 470572, at *3-5 (Tex. App.--San Antonio Aug. 31, 1994, n.w.h.) 

(unpublished opinion).  The court held that tax returns are not material if the same 

information can be obtained from another source.  On the other hand, the court held that 

unlike the burden of establishing relevancy and materiality of tax returns, which is on the 

requesting party, the burden of establishing that a request for production of financial records 

is harassing, overbroad, or involves privileged documents, is on the resisting party. 

 

V. IN CAMERA INSPECTION 

 

 A. Background 

 

  The issue of in camera inspection has been wrapped in controversy and 

uncertainty  since the Texas Supreme Court handed down its decision in Peeples v. Fourth 

Court of Appeals, 701 S.W.2d 635 (Tex. 1985).  Originally, that decision required the 

party seeking to exclude matters to segregate such items and produce them for an in camera 

inspection by the court.  This part of the opinion was, however, modified before the opinion 

was finally published to require the party merely be prepared to segregate and tender the 

matters if requested to do so by the court.  Then there was the issue of whether the court had 



to conduct an in camera inspection.  Many trial judges were horrified that they were going 

to be buried under a mountain of documents that were predictably going to be submitted for 

their perusal.  The Texas Supreme Court, in Garcia v. Peeples, 734 S.W.2d at 345 (Tex. 

1987), made the following point with regard to the proof required for protective relief in 

response to a motion for protection:
45

 

 

. . . so long as there is sufficient other proof satisfying the personal knowledge 

and identification of facts requirement, an in camera inspection 

is not mandatory.  (emphasis added.)  

 

In Shell Western E & P Inc. v. Oliver, 751 S.W.2d 195 (Tex. App.--Dallas 1988, orig. 

proceeding), the Dallas Court of Appeals announced the rule that where a party made a 

prima facie showing of privilege the trial court was required to conduct an in camera  

inspection of the documents for which protection was being sought.
46

  To add to the 

confusion, the Texas Supreme Court then ruled in Hoffman v. Fifth Court of Appeals, 756 

S.W.2d 723 (Tex. 1988), that under Rule 166b(4) a trial court need not conduct an in 

camera inspection prior to ruling on a discovery objection if the basis for the objection is 

something other than a specific immunity, exemption or privilege.  The rule, however, 

remained that in the instance of specific immunities, exemptions and privileges such as 

attorney work product or attorney client privilege, where the documents themselves may be 

the only evidence of the privilege or exemption, an in camera inspection remained 

warranted.  Barnes v. Whittington, 751 S.W.2d 493 (Tex. 1988).  The 1990 amendments 

to Rule 166b(4) appear to incorporate the principles outlined in Hoffman and in Barnes. 

 

 B. 1990 Amendments 

 

  Rule 166b(4), regarding in camera inspections, sets out two different 

approaches, depending on whether the objection is based on a specific exemption or 

privilege, or whether it is based upon a nonspecific privilege or exemption. 

 

  1. Specific Exemption or Privilege: 

 

   a. The rule provides as follows, if a specific exemption or 

privilege is pled: 

 

 . . . If the trial court determines that an in camera inspection and 

review by the court of some or all of the requested discovery is 

necessary, the objecting party must segregate and produce the 
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 See also Arkla, Inc. v. Harris, 846 S.W.2d 623 (Tex. App.--Houston [14th Dist.] 1993, orig. proceeding); and 

Ryals v. Canales, 767 S.W.2d 226 (Tex. App.--Dallas 1989, orig. proceeding). 



discovery to the court in a sealed wrapper or by answers made 

in camera to deposition questions, to be transcribed and sealed 

in event the objection is sustained.  

    

   b. The portion of the rule dealing with the preservation of 

deposition testimony was a totally new addition in 1990.  See Section IX, "Objections to 

Various Forms of Discovery," D, "Depositions," 3, "Preserving Privileges and 

Exemptions," infra. 

 

    (1) The proper procedure for protecting a privilege during 

a deposition appears in National Union Fire Ins. Co. v. Hoffman, 746 S.W.2d 305, n. 8 

(Tex. App.--Dallas 1988, orig. proceeding). The party seeking protection is to follow Rule 

215.  The witness may refuse to answer the specific questions, subject to the requesting 

party obtaining a hearing.
47

 

 

    (2)  Under Rule 166b(4), as amended in 1990, at or prior to 

the hearing, the responding party must give answers in camera to the objectionable 

questions and submit the transcribed answers to the trial judge, in a sealed wrapper. 

International Surplus Lines v. Wallace , 843 S.W.2d 773 (Tex. App.--Texarkana 1992, 

orig. proceeding). 

 

    (3) It would probably be a misinterpretation of the rule to 

argue that the responding party gets to go back into the trial judge's chambers and ex parte 

give the judge answers to the deposition questions.  See Barnes v. Whittington, 751 

S.W.2d 493 (Tex. 1988).
48

 

 

  2. Nonspecific Exemptions and Privileges:  With respect to nonspecific 

exemptions and privileges, Rule 166b(4) now provides as follows: 

 

. . . When a party seeks to exclude documents from discovery and the basis 

for the objection is undue burden, unnecessary expense, 

harassment or annoyance, or invasion of personal, 

constitutional or property rights, rather than a specific im-

munity or exemption, it is not necessary for the court to 
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 Presumably the questioning should take place outside the presence of the other attorneys.  The court reporter 

should be instructed to segregate the testimony in issue, place it in a sealed envelope, and deliver it to the court or party 

seeking relief, for in camera review. 



conduct an inspection and review of the particular 

discovery before ruling on the objection.  

 

As stated above, this appears to be basically a codification of the ruling in Hoffman v. Fifth 

Court of Appeals, 756 S.W.2d 723 (Tex. 1988); see also Fanestiel v. Alworth, 856 

S.W.2d 585, 588 (Tex. App.--Beaumont 1993, orig. proceeding [leave denied]). 

 

VI. VOLUNTARY WAIVER 

 

 A. General Rule 

 

  If a party requesting discovery asserts that the party from whom the discovery 

is sought has voluntarily waived its privilege as to such documents and things, it is the 

burden of the party responding to the discovery request to prove that no waiver has 

occurred. See Jordan v. Fourth Court of Appeals, 701 S.W.2d 644, 649 (Tex. 1985);
49

 

Arkla, Inc. v. Harris, 846 S.W.2d 623 (Tex. App.--Houston [14th Dist.] 1993, orig. 

proceeding). 

 

 B.Rule 511 TEX. R. CIV. EVID.:  Waiver by Voluntary Disclosure 

 

  1. Rule Stated: 

 

 A person upon whom these rules confer a privilege against disclosure 

waives the privilege if (1) he or his predecessor while holder of 

the privilege voluntarily discloses or consents to disclosure of 

any significant part of the privileged matter unless such 

disclosure itself is privileged, or (2) he or his representative 

calls a person to whom privileged communications have been 

made to testify as to his character or a trait of his character 

insofar as such communications are relevant to such character 

or character trait.  (Emphasis added.) 

 

  2. "Voluntary Disclosure":   

    

   a. In Jordan v. Fourth Court of Appeals, 701 S.W.2d 644 (Tex. 

1985), the Texas Supreme Court considered whether medical documents in a medical 

malpractice case were protected from discovery.  The court held that, although the records 

of a hospital review committee were privileged under TEX. REV. CIV. STAT. ANN. art. 4447d 

' 3 (Vernon Supp. 1986), the privilege had been waived because the records had been 
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procedurally be raised. 



voluntarily disclosed (not subpoenaed) to a Bexar County grand jury.  The court cited Rule 

511 as the basis for its decision.   

 

   b. In Granada Corp. v. First Court of Appeals, 844 S.W.2d 223 

(Tex. 1992) the Texas Supreme Court held that an inadvertent disclosure of privileged 

documents does not necessarily constitute an involuntary disclosure.  The court determined 

that a disclosure is involuntary only when attempts "reasonably calculated" to avert the 

disclosure were unsuccessful. See also, National Union Fire Ins. Co. v. Hoffman, 746 

S.W.2d 305 (Tex. App.--Dallas 1988, orig. proceeding) (burden of proof is on party 

claiming privilege has not been waived through voluntary disclosure of privileged 

documents).     

 

  3. "Any Significant Part":  There is scant case law on this point in 

Texas; one such case to consider it is Terrell State Hosp. v. Ashworth, 794 S.W.2d 937 

(Tex. App.--Dallas 1990, orig. proceeding [leave denied]).  Although the fact situation 

involved in the case complicates the analysis of the appellate court, the opinion supports the 

proposition that, by providing a significant portion of a privileged item, the privilege as to 

the entire item may be waived.  See also Gaynier v. Johnson, 673 S.W.2d 899, 905 (Tex. 

App.--Dallas 1984, orig. proceeding), overruled sub nom, Ginsberg v. Fifth Court of 

Appeals, 686 S.W.2d 105 (Tex. 1985); and National Union Fire Ins. Co. v. Hoffman, 746 

S.W.2d 305 (Tex. App.--Dallas 1988, orig. proceeding). 

 

  4. Documents Reviewed by Experts:  Privileges as to documents relied 

upon by the expert may be deemed as having been waived.  Aetna Casualty & Surety Co. 

v. Blackmon, 810 S.W.2d 438 (Tex. App.--Corpus Christi 1991, orig. proceeding).  

Although the decision did not discuss whether an expert "reviewing" such documents would 

result in the same effect, it is arguable it would under the same rationale applied by the 

court. 

 

  5. Documents Produced in Previous Lawsuit: In Marathon Oil 

Co. v. Moye, No. 05-94-00040-CV, 1994 WL 718445 (Tex. App.--Dallas Aug. 16, 1994, 

orig. proceeding), the plaintiff argued the defendant impliedly waived its attorney-client 

privilege when it produced other privileged documents in a previous lawsuit.  However, the 

plaintiff did not relate the documents previously produced to those for which privilege was 

currently claimed.  Rather, the plaintiff made only a general statement alleging the 

documents previously produced covered a broad range of subject matters and the contested 

documents covered the same matter.  Saying that an implied waiver is not an automatic, 

blanket waiver of the privilege for all underlying documents, the court held that such a 

general allegation of implied waiver does not defeat a prima facie showing of privilege. 

 

 C.Rule 512 TEX. R. CIV. EVID.:  Privileged Matter Disclosed under Compulsion 

or without Opportunity to Claim Privilege 



  1. Rule Stated: 

 

 A claim of privilege is not defeated by a disclosure which was (1) 

compelled erroneously or (2) made without opportunity to 

claim privilege.  (emphasis added.) 

 

  2. "Without Opportunity": 

 

   a. In Santa Rosa Medical Center v. Spears, 709 S.W.2d 720 

(Tex. App.--San Antonio 1986, orig. proceeding), it was held that, where a television station 

surreptitiously obtained a copy of a privileged hospital committee report, no voluntary 

waiver had occurred, in part because the hospital did not have an opportunity to timely 

assert the privilege. 

 

   b. Careless Does Not Equal Involuntary:  In Gulf Oil Corp. v. 

Fuller, 695 S.W.2d 769 (Tex. App.--El Paso 1985, orig. proceeding), the lessee of a natural 

gas interest was sued by the lessors for royalty payments.  The lessee (Gulf), in response to 

a discovery request, produced a large amount of documents to the plaintiffs.  Gulf later 

claimed that some of the documents were exempt from discovery under the attorney/client 

privilege and demanded the documents back.  The Court of Appeals held that Gulf had 

waived the attorney/client privilege and that the exceptions of Rule 512 did not apply.  In 

particular, the court observed that Gulf had ample prior opportunity to claim the privilege, 

but did not do so until after the documents were released. 

 

 D. Rule 612 TEX. R. CIV. EVID.:  Writing Used to Refresh Memory 

 

  1. Rule Stated: 

 

 If a witness uses a writing to refresh his memory for the purpose of 

testifying either: 

 

  (1)while testifying, or 

 

(2)before testifying, if the court in its discretion determines it is necessary in 

the interest of justice, an adverse party is entitled to have 

the writing produced at the hearing, to inspect it, to 

cross-examine the witness thereon, and to introduce in 

evidence those portions which relate to the testimony of 

the witness.  If it is claimed that the writing contains 

matters not related to the subject matter of the testimony, 

the court shall examine the writing in camera, excise 

any portion not so related, and order delivery of the 

remainder to the party entitled thereto.  Any portion 



withheld over objections shall be preserved and made 

available to the appellate court in the event of an appeal. 

 If a writing is not produced or delivered pursuant to 

order under this rule, the court shall make any order 

justice requires.  (emphasis added.) 

 

  2. Texas Case Law: 

 

   a.  In City of Denison v. Grisham, 716 S.W.2d 121 (Tex. App.--

Dallas 1986, orig. proceeding), the Court of Appeals held that, when a witness refreshes his 

recollection from documents, while testifying during a deposition, the deposing party has a 

right to inspect the documents, and the trial court has no discretion to deny this right.  The 

court further held that use of a writing to refresh the memory of a witness while he is 

testifying waives both attorney/client privilege and work product protection of the 

documents. 

 

   b. Grisham focuses almost exclusively on the situation where a 

witness refreshes his recollection while testifying and provides very little or no guidance 

with respect to how the situation should be handled where the witness refreshes his 

recollection before testifying.  In this connection the federal case law interpreting the federal 

counterpart of Rule 611 can be instructive. 

 

  3. Federal Case Law:  Since FED. R. EVID. 612 was enacted in 1975, 

there have been a number of cases holding that documents used to refresh recollection 

before a deponent's deposition are, to one extent or another, discoverable.
50

  In re Shell Oil 

Refinery, 125 F.R.D. 132 (E.D. La. 1989); United States v. Acres of Land, 107 F.R.D. 20, 

25 (N.D. Cal. 1985); In re Comair Air Disaster Litigation, 100 F.R.D. 350, 353 (E.D. Ky. 

1983); Barrer v. Women's National Bank, 96 F.R.D. 202 (D. D.C. 1982); James Julian, 

Inc. v. Raytheon Co., 93 F.R.D. 138 (D. Del. 1982) (cited in Grisham); Wheeling-

Pittsburgh Steel Corporation v. Underwriter's Laboratories, Inc., 81 F.R.D. 8 (N.D. Ill. 

1978) (cited in Grisham); Prucha v. M & N Modern Hydraulic Press Co., 76 F.R.D. 207 

(W.D. Wis. 1977).  In Dederian v. Polaroid Corp., 121 F.R.D. 13 (D.C. Mass. 1988), it 

was held that where, before testifying, a witness refreshed her recollection from a personal 

diary her attorney instructed her to keep in preparation for trial, the other side, absent a 

demonstration that the notes were "necessary in the interests of justice," was not entitled to 

have the documents produced. 
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 There is a line of cases that holds that things selected by an attorney for a witness to review should be protected.  

See Sporck v. Peil, 759 F.2d 312, 317 (3d Cir. 1985), cert. denied, 474 U.S. 903 (1985); Shelton v. American Motors 

Corp., 805 F.2d 1323 (8th Cir. 1986); Santiago v. Miles, 121 F.R.D. 636 (W.D. N.Y. 1988).  However, these opinions 

have been strongly criticized.  See In re San Juan Dupont Plaza Hotel Fire Litigation, 859 F.2d 1007 (1st Cir. 

1988). 



 E. Offensive Use of Privilege 

 

  1. If a party seeks affirmative relief and then tries to hide behind a 

privilege to prevent the opposing party from obtaining evidence which might potentially 

mitigate or defeat the claim, the privilege may be deemed waived. Ginsberg v. Fifth Court 

of Appeals, 686 S.W.2d 105 (Tex. 1985); Republic Ins. Co. v. Davis, 856 S.W.2d 158 

(Tex. 1993); Owens-Corning Fiberglass v. Caldwell, 818 S.W.2d 749 (Tex. 1991). 

 

  2. The Texas Supreme Court in Ginsberg, in holding the 

psychotherapist-patient privilege waived, stated: 

 

A plaintiff cannot use with one hand to seek affirmative relief in court and with the 

other lower an iron curtain of silence against otherwise pertinent and proper 

questions which may have a bearing upon his right to maintain his action. 

 

686 S.W.2d at 108. 

 

  3. The Court in Republic Ins. outlined three factors to determine if there 

has been an offensive use waiver: 

 

a.The asserting party must be seeking affirmative relief, 

b.The privilege information must be such that if believed, it would be outcome 

determinative of the asserted cause, 

 c.Disclosure of the privileged information is the only means available for obtaining 

the evidence. 

 

856 S.W.2d at 163. 

 

   a. In regard to the first factor, the court in Marathon Oil Co. v. 

Moye, No. 05-94-00040-CV, 1994 WL 718445 (Tex. App.--Dallas Aug. 16, 1994, orig. 

proceeding) noted that "[a] defendant raising a declaratory judgment counterclaim is not 

necessarily seeking affirmative relief."  The court reasoned that the declaratory judgment act 

is remedial in nature, and may not be used as an affirmative ground of recovery to revise or 

alter rights or legal relations.  The court also said that when a defendant relies on privileged 

information to rebut a plaintiff's cause of action, the defendant is not seeking affirmative 

relief that is an offensive use of the privilege.  The plaintiff in Marathon Oil also 

unsuccessfully argued that a defendant seeks affirmative relief by asserting affirmative 

defenses. 



 F.Rule 166b(3)(b) TEX. R. CIV. P.: Work Product of Consulting Experts 

Reviewed by Testifying Experts 

 

  1. Rule Stated: 

 

 Experts. The identity, mental impressions and opinions of an 

expert who has been informally consulted or of an expert who 

has been retained or specially employed by another party in 

anticipation of litigation or preparation for trial or any 

documents or tangible things containing such information if the 

expert will not be called as an expert witness, except that the 

identity, mental impressions and opinions of an expert who will 

not be called to testify as an expert and any documents or 

tangible things containing such impressions and opinions are 

discoverable if the consulting expert's opinion or impressions 

have been reviewed by a testifying expert.  (emphasis added.) 

 

  2. Considerations:  Consider whether the above rules and decisions 

regarding voluntary waiver would apply in the event that a party's testifying expert witness 

were to inadvertently be provided a consultant's report, which he were then to review.  

Nothing in the rule indicates that the providing of the report or the review has to be 

intentional; therefore, it could be argued that there is no exception to the waiver if it 

occurs.
51

 

 

VII. EVIDENCE EXCLUSION AT TRIAL 

 

 A. The Retracted Rule 

 

  On September 4, 1991, the following provision of Rule 166b(4) was, without 

explanation, rescinded by the Texas Supreme Court, just three days after it was first 

promulgated: 

 

The failure of a party to obtain a ruling prior to trial on any objection to 

discovery or motion for protective order does not waive such 

objection or motion for protective order; but any matter that is 

withheld from discovery pursuant to any objection or motion 

for protective order, whether or not ruled upon prior to trial, 

shall not be admitted in evidence to the benefit of the 

withholding party absent timely supplemental production of the 

matter pursuant to paragraph 6.  (emphasis added.) 
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 B. The Intent behind the Provision 

 

  Although there is a dearth of history from which to glean the intent of this 

provision's drafters, certain inferences can be formulated as to why this provision was 

thought to be needed.  The Texas Supreme Court has consistently followed the philosophy 

that privileges and exemptions should not be used offensively.  Ginsberg v. Fifth Court of 

Appeals, 686 S.W.2d 105 (Tex. 1985).  Applying this reasoning, it stands to reason that one 

party should not be permitted to use information on its behalf at trial that it has sought to 

protect from discovery and not timely revealed.  The above provision would effectively 

police against such unfair tactics; however, as it is worded, it could have unintended adverse 

consequences. 

 

 C. The Problem with the Provision 

 

  1. A problem with the provision as it was worded (i.e., ". . . any matter 

that is withheld from discovery pursuant to any objection or motion for protective order . . ." 

(emphasis added.)), is that it could result in a party theoretically being unable to introduce 

any witnesses or evidence of any kind if he objected to an overbroad or otherwise 

impermissible discovery request on the basis that it was merely improper.  See Loftin v. 

Martin, 776 S.W.2d 145, 148 (Tex. 1989).  Using the request at issue in Loftin v. Martin, 

776 S.W.2d 145, 148 (Tex. 1989) as an example,
52

 if the objecting party had not obtained a 

ruling on its objection before trial and had not timely supplemented, it would not have been 

permitted to put on any evidence of the allegation as to which the discovery was directed, 

even though the request was held by the Texas Supreme Court to be improperly overbroad. 

 

  2. Another problem is that the objecting party could be unfairly punished 

if for no reason attributable to him the court never rules on the objection prior to trial, even 

though timely requested to do so.
53

 

 

 D. Future Action 

 

  1. It is probable that this provision will undergo some retooling and will 

reappear in future rules amendments.  In all likelihood, attempts will be made to amend the 

provision so that it will apply to all objections and motions for protective orders other than 
                     
     

52
 This objectionable request was as follows: 

 

. . . all notes, records, memoranda, documents and communications made that the carrier contends 

support its allegations [that the award of the Industrial Accident Board was 

contrary to the undisputed evidence]. 
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 This could be a legitimate concern in the wake of the Texas Supreme Court decision in Simpson v. Canales, 806 

S.W.2d 802 (Tex. 1991) and Academy of Model Aeronautics Inc. v. Packer, 860 S.W.2d 419 (Tex. 1993)(per 

curiam), holding that a trial judge does not have absolute discretion to appoint a special master to oversee all discovery 

in a case. 



ones addressed solely to the propriety of the request.  The difficulty with this approach, 

however, is that it will provide impetus for a respondent to potentially object to every 

discovery request as being improper in anticipation that no ruling will be obtained on the 

objections before trial, thereby enabling him to offer the evidence at trial to his benefit 

without having to previously reveal it. 

 

  2. One prominent authority on the Texas Rules of Civil Procedure has 

commented that this provision may not have substantively changed existing law.
54

  His 

position is apparently bottomed on the premise that, under present law, matters not timely 

provided or revealed in supplementation of proper discovery requests cannot be offered as 

evidence at trial.
55

  What this analysis overlooks, however, is that there is presently no 

requirement to answer (and therefore nothing to supplement) a request to which an 

objection is asserted.  See Rules 167(1)(d) and 168(6). 

 

VIII.  PROTECTIVE ORDERS:  RULE 166b(5) 

 

 A. Overview 

 

  Rule 166b(5) invests the trial court with broad discretion in making protective 

orders.  A trial court may make: 

 

any order in the interest of justice necessary to protect the movant from undue 

burden, unnecessary expense, harassment or annoyance, or 

invasion of personal, constitutional or property rights.   

 

 B. Initial Considerations 

 

  1. Standing to Seek a Protective Order:  Rule 166b(5), unlike Rule 

166b(4), is not limited to parties.  A motion for protection may be made ". . . by any person 

against or from whom discovery is sought under these rules."  (emphasis added.)  The 

device, then, is not solely available to parties. 

 

  2. Jurisdiction of the Court: 

 

   a. Rule 166b(5) must be read in conjunction with Rule 215(1)(a), 

which discusses the appropriate court to which an application for a sanctions order should 

be addressed.  The following federal cases provide guidance on this point:  see Palmer v. 

Fisher, 228 F.2d 603 (7th Cir. 1955), cert. denied, 351 U.S. 965, 76 S. Ct. 1030, 100 L.Ed. 
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 Rule 166b(6); Lopez v. Foremost Paving, Inc., 796 S.W.2d 473 (Tex. App.--San Antonio 1990), motion for 

abatement and remand granted, 35 Tex. S. Ct. J. 725 (May 6, 1992); and Wilson v. Snead Site Preparation, Inc., 770 

S.W.2d 840 (Tex. App.--Houston [14th Dist.] 1989, writ denied). 



1485 (1956); and In Re Surety Assoc. of Am. v. Republic Ins. Co., 388 F.2d 412 (2d Cir. 

1967).  For a general discussion of the issue, see Comment, Privileged Communications 

under Rule 26(b):  Conflict of Laws in Diversity Cases, 23 U. CHI. L. REV. 704 (1956); and 

Weinstein, Recognition in the United States of the Privileges of Another Jurisdiction, 56 

COLUM. L. REV. 535 (1956).  In connection with the deposition of a non-party, the motion 

should be addressed to the court in the district where the deposition is being taken. 

 

   b. A party's motion is addressed to the court before which the case 

is pending. 

 

 C. Procedural Requirements 

 

  1. Although no procedural steps are outlined in Rule 166b(5) as to what 

is required for preserving a motion for protection,
56

 it is reasonable to assume that many of 

the considerations and policies applicable to preserving an objection under Rule 166b(4) 

should similarly be applicable under Rule 166b(5). See Section I. D, "Objections Versus 

Requests for Protection," above. 

 

  2. In State Dept. of Highways v. Bentley, 752 S.W.2d 602 (Tex. App.--

Tyler 1988, orig. proceeding), the Tyler Court of Appeals concluded that the provisions of 

Rule 166b(4) are equally applicable to 166b(5).  Thus the requirements of affidavit evidence 

or live testimony at a hearing are required for a protective order. 

 

 D. When Does Protection Attach? 

   

  1. When seeking a protective order, the question inevitably arises 

whether a movant is excused from responding to a discovery request simply because a 

motion for protective order has been filed.  Rule 166b itself does not answer this question.  

The Texas Supreme Court has ruled that under some circumstances the fact that a motion 

was not filed prior to the taking of a deposition does not render the motion invalid.  See 

Automatic Drilling Machines, Inc. v. Miller, 515 S.W.2d 256 (Tex. 1974); but see 

Hepperle v. Johnston, 590 F.2d 609 (5th Cir. 1979) (court's inaction on plaintiff's motion 

for protective order to postpone taking a deposition did not relieve plaintiff of duty to appear 

for deposition). 

 

  2. Obviously, the safest course of action is to obtain a protective order 

from the court prior to the deadline for responding to the discovery request.  But at the very 

least, the party seeking protection must file a motion before the deadline for responding to 
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the discovery request.  See Thomas & Betts Corp. v. Martin, 798 S.W.2d 366 (Tex. App.-

-Beaumont 1990, orig. proceeding [leave denied]).  In Thomas & Betts it was held that the 

failure of a non-party to assert a privilege as to subpoenaed documents before the date of the 

deposition resulted in waiver of the privilege.  In denying the petition for leave to file 

application for writ of mandamus, the Texas Supreme Court, in a per curiam opinion, noted 

that it was neither approving nor disapproving this holding.  Ferguson v. Ninth Court of 

Appeals, 806 S.W.2d 222 (Tex. 1991). 

  

 E. Scope of Protective Orders 

 

  1. Rule 166b gives examples of the types of protective orders that may be 

granted, but the Rule makes clear that the court's power is not limited to these examples: 

 

a.ordering that requested discovery not be sought in whole or in part, or that 

the extent or subject matter of discovery be limited, or 

that it not be undertaken at the time or place specified. 

 

b.ordering that discovery be undertaken only by such method or upon such 

terms and conditions or at the time and place directed by 

the court. 

 

c.ordering that for good cause shown, results of discovery be sealed or 

otherwise adequately protected; that its distribution be 

limited; or that its disclosure be restricted. 

 

See TEX. R. CIV. P. 166b(4). 

 

   Following this rule and its predecessor, Rule 186b, Texas appellate 

courts have, for example, upheld protective orders which dictate: (a) the location of the 

taking of a deposition, Roquemore v. Roquemore, 431 S.W.2d 595 (Tex. Civ. App.--

Corpus Christi 1968, no writ); (b) that two depositions should have been held on the same 

day, Kolb v. Texas Employers Ins. Ass'n, 585 S.W.2d 870 (Tex. Civ. App.--Texarkana 

1979, no writ); and (c) that only portions of income tax returns which are relevant and 

material to the litigation need be disclosed, Maresca v. Marks, 362 S.W.2d 299 (Tex. 

1962). 

 

  2. A protective order cannot be so broad as to prevent a party from 

making a record or offering proof that would protect their rights in the event of an appeal.  

In Reveal v. West, 764 S.W.2d 8 (Tex. App.--Houston [1st Dist.] 1988, orig. proceeding), it 

was held that Judge West abused his discretion by ordering that, with regard to a report the 

defendant had produced at the deposition of its expert, but claimed was still exempt from 

discovery as work product, the report was to be returned to the defendant and any further 

reference to the report in the case was prohibited.  The appellate court observed that the 



rules do not provide for a trial judge to remove an exhibit from a deposition or to prevent a 

party from making an offer of proof for appeal. 

 

  3. Discovery orders that exceed the scope of discovery requested are 

improper.  Enos v. Baker, 751 S.W.2d 946, 948 (Tex. App.--Houston [14th Dist.] 1988, 

orig. proceeding). 

 

 F. Modifications of Protective Orders 

 

  Once a protective order has been granted, there is nothing in Rule 166b itself 

to prevent a subsequent modification of that order if circumstances justify such a 

modification.  Since there do not appear to be any Texas cases so holding, direct federal 

authority on this point may be helpful.  See, e.g., Krause v. Rhodes, 671 F.2d 212 (6th Cir. 

1982); American Tel. & Tel. Co. v. Grady, 594 F.2d 594 (7th Cir. 1978), cert. denied, 440 

U.S. 971, 99 S. Ct. 1533, 59 L.Ed.2d 787 (1978). 

 

 G. Confidentiality Orders 

 

  1. The Texas Supreme Court in Jampole v. Touchy, 673 S.W.2d 569 

(Tex. 1984), explained that: 

 

[A]lthough a valid proprietary interest may justify denying or limiting 

discovery requested by a direct competitor . . . discovery cannot 

be denied because of an asserted proprietary interest in the 

requested documents when a protective order would 

sufficiently preserve that interest. 

 

Jampole at 574. 

 

  2. The Texas Supreme Court has expressed disfavor toward granting 

blanket protective orders.  See Garcia v. Peeples, 734 S.W.2d 343 (Tex. 1987). 

 

The public policies favoring shared information require that any protective 

order be carefully tailored to protect GMC's proprietary 

interests while allowing an exchange of discovered documents . 

. . Texas courts should be guided by a principle encouraging the 

free exchange of information and ideas.  TEX. CONST. art. I, ' 

8; Ex Parte Uppercu, 239 U.S. 435, 440, 36 S. Ct. 140, 141, 

60 L.Ed. 368 (1915). 

 

Garcia at 594-595.  See also American Honda Motor Co. v. Dibrell, 736 S.W.2d 257 

(Tex. App.--Austin 1987, orig. proceeding). 



  3. Proof Requirement: 

 

   a. It is important to keep in mind that in Garcia v. Peeples, 734 

S.W.2d 343 (Tex. 1987), the relator was not seeking to prevent discovery, only restricting 

its dissemination.  In such a situation the Court held that: 

 

[S]o long as there is sufficient other proof satisfying the personal knowledge 

and identification requirements, an in camera inspection is not 

mandatory. 

 

The court in Garcia observed that the relator had met these requirements by submitting an 

affidavit of an in-house engineer, who testified that the documents and information 

requested represented ongoing research and design developments and that the relator would 

be injured if competitors gained access to the information.  Garcia v. Peeples, 734 S.W. 2d 

345 (Tex. 1987). 

 

   b. The party seeking to prevent dissemination must offer proof of 

a particular, articulated and demonstrable injury, as opposed to conclusory allegations. 

Garcia v. Peeples, 734 S.W. 2d 345 (Tex. 1987)  The courts should be skeptical of requests 

for confidentiality involving "stale" information.  Garcia v. Peeples, 734 S.W. 2d 348 n.3. 

(Tex. 1987).  The Texas Supreme Court was guided by federal decisions on these matters. 

 

  4. Federal Cases: 

 

   a. In Seattle Times Co. v. Rhinehart, 467 U.S. 20, 104 S. Ct. 

2199, 81 L.Ed.2d 17 (1984), the U.S. Supreme Court upheld the use of protective orders 

upon a showing of good cause if limited to information obtained through pretrial discovery, 

but did not prohibit the release of information if obtained through other sources. 

 

   b. Cipollone v. Liggett Group, Inc., 113 F.R.D. 86 (D. N.J. 

1986).  This is a lawsuit against the tobacco companies for injuries caused by smoking 

cigarettes.  The plaintiffs sought discovery concerning the defendant's knowledge regarding 

the risks of cigarette smoking and of actions taken by them to conceal or minimize the risks 

and to neutralize required warnings.  A magistrate granted the defendant's request for a 

confidentiality order preventing dissemination of information obtained by discovery to the 

public or litigants in other cases.  The district court reversed the magistrate's order, finding it 

violated the First Amendment.  Cipollone v. Liggett Group, Inc., 106 F.R.D. 573 (D. N.J. 

1985).  The Third Circuit issued writ directing the District Court to re-evaluate its ruling in 

light of Seattle Times Co. v. Rhinehart.  See Cipollone v. Liggett Group, Inc., 785 F.2d 

1108 (3rd Cir. 1986).  In the current opinion, the district court, as ordered, re-evaluated its 

decision, but found that the defendants have failed to show good cause for the order.  While 

the defendants argued that the disclosure would harm them competitively in the market 

place, the court held that they had not specifically shown how the disclosure would result in 



particularized and significant financial and competitive injury.  With respect to 

disseminating the materials to litigants in other cases, the court held that, so long as the suit 

had not been instituted in bad faith for the purpose of obtaining the documents for other 

actions, the federal rules do not foreclose the collaborative use of discovery.  see American 

Tel. & Tel. Co. v. Grady, 594 F.2d 594 (7th Cir.), cert. denied, 440 U.S. 971 (1978). 

 

   c. For a case in which good cause was found to exist for a 

confidentiality order on the basis of potential competitive and financial harm, see 

Tavoulareas v. Washington Post Co., 111 F.R.D. 653 (D. D.C. 1986). 

 

   d. For other cases rejecting confidentiality agreements, see Ward 

v. Ford Motor Co., 93 F.R.D. 579 (D. Colo. 1982); and Patterson v. Ford Motor Co., 85 

F.R.D. 152 (W.D. Tex. 1980).  For cases approving confidentiality agreements, see 

Bowman v. General Motors Corp., 64 F.R.D. 62 (E.D. Pa. 1974); and Parsons v. 

General Motors Corp., 85 F.R.D. 724 (N.D. Ga. 1980).   

 

   e. Texas' strong commitment to free speech was reaffirmed in 

Davenport v. Garcia, 834 S.W.2d 4 (Tex. 1992), which outlined when a gag order can be 

imposed. See also TEX. CONST.1 art. I, ' 8.  To pass muster, a gag order can only be issued 

if there is a specific finding supported by the evidence that the affected communication will 

(1) cause imminent and irreparable harm to the judicial process for the litigants involved 

and (2) the gag order is the least restrictive means available to prevent the harm. 

 

  5.   Rule 76a:  Sealing Court Records: 

 

   a. Rule 76a, new as of 1990, is designed to restrict the sealing of 

court records. 

 

   b. No court order or opinion of a case may be sealed. 

 

   c. Other "court records," which are defined in the rule, are 

presumed to be open to the general public and may be sealed under Rule 76a(1) only 

upon a showing of the following: 

 

 (a)a specific, serious and substantial interest which clearly 

outweighs: 

    

    (1)  this presumption of openness; 

 

   (2)any probable adverse effect  that sealing 

will have upon the  general 

public health or safety; 



 (b)no less restrictive means than sealing   records will 

adequately and effectively protect the specific 

interest asserted.
57

 

   

   d. "Court records" include "discovery, not filed of record, 

concerning matters that have a probable adverse effect upon the general health or safety, or 

the administration of public office, or the operation of government, except discovery in 

cases originally initiated to preserve bona fide trade secrets or other intangible property 

rights."  Rule 76a(2)(c).
58

 

 

   e. "Court records" do not include "documents filed with a court 

in camera, solely for the purpose of obtaining a ruling on the discoverability of such 

documents."  Rule 76a(2)(a)(1). 

 Also, discovery documents not filed with the court are not presumed to be court 

records.
59

  

 

   f. Once a party raises the issue of whether documents constitute 

court records, the trial court is required to make a factual determination and resolve the 

issue.
60

  The party asserting that the documents are open to the public has the burden of 

proving, by a preponderance of the evidence, that the documents are court records.
61

  

 

   g. Notice:  Rule 76a(3) 

 

    (1) There must be a written motion. 

 

    (2) A notice of the hearing must be publicly posted.
62
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 In Fox v. Anonymous, 869 S.W.2d 499 (Tex. App.--San Antonio 1993, writ denied) and Fox v. Doe, 869 S.W.2d 

507 (Tex. App.--San Antonio 1993, writ denied) the San Antonio Court of Appeals held that the requirements for 

sealing court records imposed by Rule 76a were met where it was the identity of a minor sexual assault victim that the 

parties were attempting to seal.   
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 Access to trade secrets potentially can be limited in types of litigation other than those articulated in the rule. Eli 

Lilly & Co. v. Marshall, 829 S.W.2d 157 (Tex. 1992). 
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 Eli Lilly & Co. v. Biffle, 868 S.W.2d 806, 808 (Tex. App.--Dallas 1993, no writ). 
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 Eli Lilly & Co. v. Biffle, 868 S.W.2d 806, 808 (Tex. App.--Dallas 1993, no writ). 
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 Eli Lilly & Co. v. Biffle, 868 S.W.2d at 809. 
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 In Fox v. Doe, 869 S.W.2d 507 (Tex. App.--San Antonio 1993, writ denied) a reporter intervened in an effort to 

unseal court records that had been sealed to protect the identity of a minor sexual assault victim.  The reporter claimed 

that the party wishing to seal the documents had not met the requirements of Rule 76a(3) in that a specific description 

of the case had not been given nor had the name of the movant been provided prior to sealing the documents.  The 

notice had provided that "[t]his is a case involving alleged acts of sexual misconduct by the ANONYMOUS 

EMPLOYEE toward the minor Plaintiff at the time she was a customer at ANONYMOUS CORPORATION'S retail 



    (3) A verified copy of the notice must be filed with the court 

clerk and with the Clerk of the Supreme Court of Texas. 

 

                                                                  
establishment."  Fox. v. Doe, 869 S.W.2d at 510.  The notice also explained that the anonymous movants were seeking 

to seal the court records in order to protect the minor's identity and preserve her right of privacy.  Fox v. Doe, 869 

S.W.2d at 510.  The appellate court held that the notices "were as full and as meaningful as possible consistent with 

protecting the identities."  Fox v. Doe, 869 S.W.2d at 510-11. 



   h. Hearing:  Rule 76a(4) 

 

    (1) A public hearing must be held in open court no less than 

14 days after the motion is filed and the notice is posted.   

 

    (2) The court may determine a motion relating to sealing or 

unsealing court records in accordance with the procedures prescribed in Rule 120a.
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    (3) The specific provisions of Rule 76a must be complied 

with and cannot be waived. Chandler v. Hyundai Motor Co., 844 S.W.2d 882 (Tex. App.-

-Houston [1st Dist.] 1993, no writ)(Chandler III). 

 

    (4) The standard of proof in 76a cases is preponderance of 

the evidence, not clear and convincing. Upjohn Co. v. Freeman, 847 S.W.2d 589 (Tex. 

App.--Dallas 1992, no writ). 

 

   i. Appeal:  Rule 76a(8) 

 

    In Chandler v. Hyundai Motor Co., 829 S.W.2d 774 (Tex. 

1992) (per curiam) (Chandler II) the Texas Supreme Court held that an interlocutory appeal 

pursuant to Rule 76a on sealed records is the proper method of complaint about trial court 

decisions limiting dissemination of records. See also Eli Lilly & Co. v. Marshall, 829 

S.W.2d 157 (Tex. 1992) (per curiam).  Rule 76a addresses both filed discovery and 

discovery not filed of record, concerning matters that have a probable adverse effect 

upon the general public health or safety." TEX. R. CIV. P. 76a(2)(a), (2)(c); Chandler 

II, 829 S.W.2d at 775.  Thus 76a(8) does provide for appellate review of protective orders 

granted under Rule 166b. Chandler III, 844 S.W.2d at 883. 

 

 H. Federal Regulation Confidentiality 

 

  1. Eli Lilly & Co. v. Marshall, 850 S.W.2d 155 (Tex. 1993) (Eli Lilly 

II):  In this products liability action, the Texas Supreme Court held that to override the 

FDA's regulations shielding the names of those reporting adverse drug reactions, the trial 

court must make a finding of particularized relevance or need. Eli Lilly & Co. v. Marshall, 

850 S.W.2d 164 (Tex. 1993). 
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 In Boardman v. Elm Block Development Ltd., 872 S.W.2d 297 (Tex. App.--Eastland 1994, no writ) the 

appellate court held that the trial court abused its discretion in sealing court records beyond the duration of settlement 

negotiations based on an affidavit that did not "set forth specific facts" showing a "specific, serious and substantial 

interest" that would outweigh the "presumption of openness" of the court records.  TEX. R. CIV. P. 76a; TEX. R. CIV. P. 

120a. 



  2. In Eli Lilly & Co. v. Marshall, 850 S.W.2d 164 (Tex. 1993, orig. 

proceeding) (Eli Lilly III), the Court dealt with how to apply the standard enunciated 

in Eli Lilly II.  The procedure for determining "relevance or need" is to first allow the 

production of all documents, with the exempted information (in this case, the names of 

those reporting adverse drug reactions) redacted.  After that, a hearing must be held at which 

the party seeking discovery must show the relevance or need as to each particular document. 

 Eli Lilly & Co. v. Marshall, 850 S.W.2d 164 (Tex. 1993, orig. proceeding). 

 

 I. Appellate Review of Protective Orders 

 

  1. The granting or denial of a motion for a protective order is within the 

sound discretion of the trial court and will only be reversed on appeal if a clear abuse of 

discretion has been shown.  Meyer v. Tunks, 360 S.W.2d 518 (Tex. 1962); Fisher v. 

Continental Ill. Nat'l Bank & Trust Co., 424 S.W.2d 664 (Tex. Civ.App.--Houston [14th 

Dist.] 1968, writ ref'd n.r.e.).  Where an abuse of discretion can be shown, however, a party 

need not wait for the conclusion of the case to raise the matter on appeal.  An application for 

a writ of mandamus may be made directly to the appellate courts to correct a clear abuse of 

discretion in discovery matters.  See generally, General Motors Corp. v. Lawrence, 651 

S.W.2d 732 (Tex. 1983); see, e.g., Sobel v. Taylor, 640 S.W.2d 704 (Tex. App.--Houston 

[14th Dist.] 1982, no writ); but see Superior Trans-Med., Inc. v. Hall, 683 S.W.2d 496 

(Tex. App.--Dallas 1984, orig. proceeding). 

 

  2. Dominguez v. Thirteenth Court of Appeals, 30 Tex. Sup. Ct. J. 445, 

opinion withdrawn, 740 S.W.2d 429 (Tex. 1987), is a key case for understanding the 

standard of appellate review applicable to the granting or denial of orders protecting matters 

from discovery. 

 

   a. The trial court in Dominguez had properly followed the 

Peeples procedures and, following an in camera inspection, ordered the alleged privileged 

documents produced.  The appellate court granted writ of mandamus, holding that despite 

the fact that the Peeples procedure had been followed, certain documents were privileged 

and the trial court therefore abused its discretion in ordering them produced.  National 

Surety Corp. v. Dominguez, 715 S.W.2d 67 (Tex. App.--Corpus Christi 1986, orig. 

proceeding).  The Texas Supreme Court originally granted a writ, holding that a trial court 

cannot abuse its discretion if it properly follows the Peeples procedures, regardless of 

whether it goes on to hold the documents privileged or not.  Dominguez v. Thirteenth 

Court of Appeals, 30 Tex. Sup. Ct. J. 445.  Without discussion, this opinion was 

withdrawn on October 21, 1987.  Therefore, this issue is probably still open under Rule 

166b(4). 

 

   b. In Southwest Inns, Ltd. v. General Elec. Co., 744 S.W.2d 

258 (Tex. App.--Houston [14th Dist.] 1987, writ denied), the court of appeals held that, in 

view of the Texas Supreme Court's withdrawal of its Dominguez opinion, it was incumbent 



for it to review the documents held privileged by the trial court to determine whether it had 

abused its discretion.  They went on to hold that, if they were to find a clear abuse of 

discretion, they would next have to determine whether from the record as a whole, the 

withholding of any document amounted to harmful error under TEX. R. APP. PROC. 

81(b)(1). 

 

  3. Get an Order:  Rule 121, TEX. R. APP. PROC. requires that the 

petition for mandamus "shall be accompanied by a certified or sworn copy of the order 

complained of . . .".  You have to obtain a formal order from the trial court before you can 

obtain appellate review of it.  Forscan Corp. v. Touchy, 743 S.W.2d 722 (Tex. App.--

Houston [1st Dist.] 1987, orig. proceeding). 

 

  4. Statement of Facts:  Absent a statement of facts, or findings of fact 

and conclusions of law, there will be a presumption that the trial court made all necessary 

findings to support its order.  Barnes v. Whittington, 734 S.W.2d 744 (Tex. App.--Dallas 

1987, orig. proceeding).  However, when there is no record that evidence was produced and 

considered by the trial court, no presumptions are applied in favor of a judgment on the 

basis of the absence of a statement of facts.  Thompson v. Haberman, 739 S.W.2d 71, 72 

(Tex. App.--San Antonio 1987, orig. proceeding)(citing Box v. Bates, 346 S.W.2d 317, 318 

(Tex. 1961)). 

 

IX. OBJECTIONS TO THE VARIOUS FORMS OF DISCOVERY 

 

 A. Requests for Admissions 

 

  1. Requests may be directed to the truth of any matters within the scope 

of Rule 166b that relate to statements or opinions of fact or of the application of law to fact, 

including the genuineness of any documents described in the request.  Rules 166b(2)(a) and 

169(1).  Therefore objections that a request relates to a contention or ultimate issue are 

untenable.
64

  It is also not ground for objection that documents referred to in a request may 

not be admissible at trial.  Rule 166b(2)(a). 

 

  2. If an objection to a request for admission is lodged, the reason must be 

stated, and the objection must be served within the time provided for responses.  TEX. R. 

CIV. P. 169(1). 
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 Although Rule 166b(2)(a) provides that a party receiving an interrogatory requesting an opinion or contention 

may move for a protective order deferring an answer until a later time, there is presently no such provision for a request 

for admission directed to an opinion or contention.  If faced with such a request at the outset of a case, this should not 

stop a party from at least trying to get such relief.  See also supra, note Error! Bookmark not defined., and 

accompanying text above. 



  3. Admissions qualified with the phrase, "to the best knowledge and 

belief," are subject to being deemed admitted.  McIntyre v. Sawicki, 353 S.W.2d 952 (Tex. 

Civ. App.--Eastland 1962, writ ref'd n.r.e.). 

 

  4. A request may be deemed admitted when a denial is found not to have 

been made in good faith or fails to fairly meet the substance of the request.  U.S. Fire Ins. 

Co. v. Maness, 775 S.W.2d 748 (Tex. App.--Houston [1st Dist.] 1989, writ ref'd). 

 

  5. The requirement of TEX. R. CIV. P. 169(1), that where a party has 

insufficient information to admit or deny a request for admission he must state that he has 

made a reasonable inquiry to discover the information, may not be met by simply reciting 

the language in the rule.  The party may be required to present evidence to support its claim 

that it made a reasonable inquiry prior to answering the request for admission.  State v. 

Carrillo, 885 S.W.2d 212 (Tex. App.--San Antonio 1994, n.w.h.). 

 

  6. Evasive, self-serving statements, inappropriately used to qualify a 

response, may be stricken in the admission being deemed admitted.  Lowe v. Employers 

Casualty Co., 479 S.W.2d 383 (Tex. Civ.App.--Fort Worth 1972, no writ). 

 

  7. A "preliminary statement" preceding a response, even if not stricken, 

will be held to be inadmissible as hearsay at trial.  Morehead v. Morehead, 741 S.W.2d 

381, 382 (Tex. 1988). 

 

 B. Requests For Production 

 

  1. Overbroad Requests: 

 

   a. The Texas Supreme Court, in Loftin v. Martin, 776 S.W.2d 

145 (Tex. 1989), has emphasized that, while the scope of discovery under Rule 167 remains 

quite broad, requests for production must be drafted specifically.  The request for production 

that was the center of attention in Loftin was as follows: 

 

. . . all notes, records, memoranda, documents and communications made that 

the carrier contends support its allegations [that the award of 

the Industrial Accident Board was contrary to the undisputed 

evidence]. 

 

The carrier objected to the request on the ground that it was vague, broad and unclear.  The 

court agreed with the carrier that the request was vague and found that, while the plaintiff 

was entitled to see the evidence against him, he was required to formulate his request for 

production with a certain degree of specificity.  Loftin v. Martin, 776 S.W.2d 403 (Tex. 

1989).  It can be inferred from the decision that the degree of specificity the court alludes to 



requires identifying a particular class or type of document.  Loftin v. Martin, 776 S.W.2d 

403 (Tex. 1989). 

 

   b. One case has held that, if the request for production is for a 

"category" of documents, and the responding party objects to producing certain documents 

because of a claimed privilege or exemption, it is not necessary for the responding party to 

specify the "particular items" for which protection is being sought.  Green v. Lerner, 786 

S.W.2d 486 (Tex. App.--Houston [1st Dist.] 1990, orig. proceeding). 

 

  2. Improper Requests/"Special Exceptions":  It has been indicated by 

members of the Texas Supreme Court that the required procedural steps necessary for 

preserving an objection to a request for production under Rule 166b(4) are activated only by 

a proper discovery request.  McKinney v. National Union Fire Ins. Co., 772 S.W.2d 72 

(Tex. 1989) (McKinney II).  Although Gutierrez v. Dallas I.S.D., 729 S.W.2d 691 (Tex. 

1987) concerned improper interrogatories, it is reasonable to infer that, if a party sends an 

improper request for production, the responding party must specially except to it within the 

time period for responding to the requests. To do otherwise risks waiving the objection. 

 

  3. Nonspecific Responses: 

 

   a. The Texas Supreme Court, in Loftin v. Martin, 776 S.W.2d 

145 (Tex. 1989), only addressed the specificity required of a request; nothing was written 

regarding the specificity required of a response.  There is no question that an overbroad 

request can be frustrating and burdensome; however, equally frustrating and dilatory is the 

unresponsive, nonspecific response. 

 

   b. Comment:  One of the major frustrations with requests for 

production is that the requirements for the written response are so minimal as to make the 

written response of virtually no value at all.  Rule 167(1)(d) provides as follows: 

 

The party upon whom the REQUEST is served shall serve a written 

RESPONSE which shall state, with respect to each item or 

category of items, that inspection or other requested action will 

be permitted as requested . . . 

 

The problem which all too frequently arises is that the responding party merely responds by 

saying, "we will make available whatever documents and things are in our possession," or 

"we will make the documents in our possession available for inspection," or "we have 

documents responsive to the request, which we will make available for inspection."  These 

types of answers, while arguably in compliance with the rule, provide no meaningful 

information that advances the ball.  The requesting party has to make arrangements to 

inspect the documents, and only then will he find out what is and is not being produced. 



    The Texas Supreme Court should consider amending Rule 

167(1)(d) to require that the written response "fairly meet the substance of the request" (See 

Rule 169), meaning that, if the request asks for "all maintenance logs regarding preventative 

maintenance performed on the machine in question for the months of June, July, and August 

1988," the response should state "the defendant has been unable to this point to locate any 

logs in response to this request," or "no such logs were kept," or "such logs were kept at one 

time but were destroyed in the ordinary course of business, in 1989, as part of a 

longstanding document retention policy," or "we have been able to locate a requested log 

only for the month of August, 1988."  Such an amendment would mean that written 

responses would then provide meaningful information regarding what is in the possession of 

the respondent and what is not, what will be made available and what will not. 

 

    The requirements imposed by Loftin, that requests be specific, 

solves only part of the problem.  Until litigants are required to respond to specific requests 

with like specificity, delay and abuse will continue to pervade the discovery process. 

 

  4. Specific Objections: 

 

   a. Burdensome Requests:  In many instances, the issue raised in a 

discovery request for documents is not that the documents do not exist or are irrelevant, but 

that it would be burdensome for the responding party to have to gather and produce the 

documents.  The use of an inadequate filing system which conceals relevant records should 

not excuse a party from compliance with the discovery rules. Kozlowski v. Sears, Roebuck 

& Co., 73 F.R.D. 73 (D. Mass. 1976); Snowden v. Connaught Labs., Inc., 137 F.R.D. 325 

(D. Kan. 1991).  Further, even if the requested documents are voluminous, they may be 

discoverable if available from a database. See American Bankers Ins. Co. v. Caruth, 786 

S.W.2d 427 (Tex. App.--Dallas 1990, no writ).  The question has been addressed in several 

cases dealing with the issue of whether prior similar claims are discoverable.  There is an 

apparent consensus in the decisions that information regarding other similar claims may be 

relevant and discoverable when there are allegations of a continuing pattern or practice or 

unfair course of dealing;
65

 however, there is less clarity regarding when a responding party 

has to actually produce documents in response to the request.  Scrivner v. Casseb, 754 

S.W.2d 354, 357 (Tex. App.--San Antonio 1988, orig. proceeding); Aztec Life Ins. Co. v. 

Dellana, 667 S.W.2d 911 (Tex. App.--Austin 1984, orig. proceeding); and Lunsmann v. 

Spector, 761 S.W.2d 112, 114 (Tex. App.--San Antonio 1988, orig. proceeding). 

 

   b. Relevancy:  The request should be narrowed to a relevant time 

period.  General Motors Corp. v. Lawrence, 651 S.W.2d 732 (Tex. 1983).  However, the 

request does not have to be confined to the specific product or items involved in the 
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 See also John Deere & Co. v. May, 773 S.W.2d 369 (Tex. App.--Waco 1989, writ denied), regarding 

admissibility of prior judgments on the issue of notice. 



litigation. Cantrell v. Hennessey Indus., Inc., 829 S.W.2d 875 (Tex. App.--Tyler 1992, 

writ denied); Jampole v. Touchy, 673 S.W.2d 569 (Tex. 1984); and Independent 

Insulating Glass, Inc. v. Street, 722 S.W.2d 798 (Tex. App.--Fort Worth 1987, orig. 

proceeding).  The scope of discovery does not have to be confined to the pleadings.  See 

Stevenson v. Melady, 1 F.R.D. 329 (S.D. N.Y. 1940); and United States v. American Tel. 

& Tel. Co., 461 F.Supp. 1314 (D. D.C. 1978); but cf., Lindsey v. O'Neill, 689 S.W.2d 400, 

402 (Tex. 1985) (holding that it is not an abuse to limit discovery to the issues pleaded).  

The scope may even be broadened if gross negligence is alleged.  General Motors Corp. v. 

Lawrence, 651 S.W.2d 732 (Tex. 1983) (concurring opinion, Justice Ray). 

 

   c. Requests Are Confined to Existing Things:  A Rule 167 request 

for production cannot be used to require a party to generate something that does not exist; 

for example, a list of potential witnesses.  Loftin v. Martin, 776 S.W.2d 145, 146 (Tex. 

1989); McKinney v. National Union Fire Ins. Co., 772 S.W.2d 72 (Tex. 1989). 

 

   d. Expert Reports:  If a party wants an opponent's expert witness 

to reduce to tangible form his opinions and conclusions, it is not enough to merely send a 

request for production.  If the party does not respond or objects, the requesting party must 

file a motion and obtain a court order.  Loftin v. Martin, 776 S.W.2d 145 (Tex. 1989); 

Pedraza v. Peters, 826 S.W.2d 741 (Tex. App.--Houston [14th Dist.] 1992, no writ) ("A 

party need not produce written reports unless the expert prepares such materials."). 

 

   e. Timeliness of Objections: 

 

    (1) After the date on which answers are to be served, 

objections are waived unless an extension of time has been obtained by agreement or order 

of the court, or good cause is shown for the failure to object within such period.  Rule 

166b(4). 

 

    (2) Privileges may be waived by failure to timely assert 

them.  Rule 166b(4); Remington Arms Co. v. Canales, 837 S.W.2d 624 (Tex. 1992); 

Hobson & Lott v. Moore, 734 S.W.2d 340 (Tex. 1987); Kavanaugh v. Perkins, 838 

S.W.2d 616 (Tex. App.--Dallas 1992, orig. proceeding).  Failure of a non-party to assert a 

privilege as to subpoenaed documents before the date of the deposition has been held to 

result in waiver of the privilege.  Thomas & Betts Corp. v. Martin, 798 S.W.2d 366 (Tex. 

App.--Beaumont 1990, orig. proceeding [leave denied]).
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 C. Interrogatories 
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 In denying the petition for leave to file application for writ of mandamus, the Texas Supreme Court, in a per 

curiam opinion, noted that it was neither approving nor disapproving this holding. Ferguson v. Ninth Court of 

Appeals, 806 S.W.2d 222 (Tex. 1991). 



  1. General Considerations: 

 

   a. Failure to specially except to an improper discovery request 

will result in waiver of the complaint.  Gutierrez v. Dallas I.S.D., 729 S.W.2d 691 (Tex. 

1987). 

 

   b. The objection to an improper discovery request must be 

specifically directed to the form of the request; merely stating that the requested information 

is not discoverable is insufficient.  See Thomas & Betts Corp. v. Martin, 798 S.W.2d 366 

(Tex. App.--Beaumont 1990, orig. proceeding [leave denied]). 

 

   c. The objection must be made within the time prescribed for 

answering the discovery request or it is waived.  Rule 166b(4); Hobson & Lott v. Moore, 

734 S.W.2d 340 (Tex. 1987); Methodist Home v. Marshall, 830 S.W.2d 220 (Tex. App.--

Dallas 1992, orig. proceeding).  However, the trial court may enlarge or shorten the time for 

serving answers or objections, upon motion and notice for good cause shown.  Rule 168(4); 

 Granada Corp. v. First Court of Appeals, 844 S.W.2d 223, 226 (Tex. 1992). 

 

   d. Every basis for objection to an interrogatory must be timely 

asserted at the risk of being waived. Rogers v. Stell, 835 S.W.2d 100 (Tex. 1992).  Making 

a general objection does not for instance toll the time period for making an additional 

specific objection. 

 

   2. Number of Required Answers: 

 

   a. The rule provides that, absent leave of court, no more than 

thirty (30) answers may be sought in one set of interrogatories.  There is also the limitation 

that no more than two sets of interrogatories may be served by a party to any other party, 

except by agreement or as the court may permit after hearing upon the showing of good 

cause.  Discretion is placed in the court for reducing or enlarging the number of 

interrogatories or sets of interrogatories.  Many federal districts' local rules provide a 

limitation of twenty (20) Interrogatories. 

 

   b. In Owens v. Wallace, 821 S.W.2d 746 (Tex. App.--Tyler 

1992, orig. proceeding), the court of appeals held that if a set of interrogatories requires 

more than 30 answers, the objecting party should answer the first 30 questions and register 

the objections as to the entire set of interrogatories. 

 

   c. In Lone Star Life Ins. Co. v. Street, 703 S.W.2d 426 (Tex. 

App.--Fort Worth), opinion withdrawn on other grounds, 715 S.W.2d 638 (Tex. 1986), 

Lone Star filed a motion to quash and for a protective order relative to a set of 

interrogatories containing seventeen (17) interrogatories and a number of subparts.  The 

appellate court observed that Lone Star's motion, under the particular facts, was not 



frivolous and held that Rule 168(6) requires that the trial judge hold a hearing on a motion 

to quash or motion for protective order whenever a party seeking discovery asks questions 

which the recipient objects to as calling for more than thirty (30) answers. 

 

   d. The decision in Chamberlain v. Cherry, 818 S.W.2d 201 

(Tex. App.--Amarillo 1991, orig. proceeding), also focused upon how to properly preserve 

an objection to a set of interrogatories that seeks to elicit more than thirty responses.  The 

defendants (in their instructions) stated that the number of answers to the interrogatories 

might exceed the thirty limit and if so, the plaintiff should provide answers only to the first 

thirty.  The plaintiff objected to this instruction, but did not object that the set of 

interrogatories called for more than thirty answers.  By failing to make the latter specific 

objection, the appellate court held that the plaintiff waived the objection.  Chamberlain v. 

Cherry, 818 S.W.2d 203 (Tex. App.--Amarillo 1991, orig. proceeding).
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  3. Contentions and Opinions: 

 

   a. Rule 166b(2) specifically states that "it is also not ground for 

objection that an interrogatory propounded pursuant to Rule 168 involves an opinion or 

contention that relates to fact or the application of law to fact..."  TEX. R. CIV. P. 166b(2)(a). 

 The Texas Supreme Court in Braden v. Downey, 811 S.W.2d 922 (Tex. 1991), gave tacit, 

albeit qualified, approval to contention interrogatories.
68

  Contention inquiries have also 

been held to be permissible in oral depositions
69

 and requests for admission.
70

 

 

   b. Contention interrogatories are a mixed bag.  On the one hand, 

under certain circumstances, they may be useful to the requesting party in identifying the 

basis for her opponent's contentions; however, more often than not, they merely produce 

aggravation and acrimony.  The major problems involve invasion of attorney work product 

and the effect of answers at trial. 

 

    In many instances the responding party, as opposed to her 

attorney, is ignorant of the factual basis of a particular contention.  It is the attorney who 
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 Had the plaintiff made the proper objection, it is debatable whether it should have been sustained.  Practically 

speaking, the defendant's approach was reasonable, particularly since reasonable minds often disagree on what 

constitutes "a response."  What the plaintiffs probably should have done when they received the interrogatories was to 

send a letter back to the defendants indicating which interrogatories they intended to answer, in compliance with the 

defendant's instructions, thereby placing the ball back in the defendant's court as to whether it wanted to take exception 

with the plaintiffs judgment about what constituted thirty responses. 
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 The determination of whether they are appropriate in a particular case is left to the determination of the trial court, 

as they may be unduly burdensome in certain circumstances. 
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 Williamson v. O'Neill, 696 S.W.2d 431 (Tex. App.--Houston [14th Dist.] 1985, orig. proceeding). 
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 Laycox v. Jaroma, Inc., 709 S.W.2d 2 (Tex. App.--Corpus Christi 1986, writ ref'd n.r.e.). 



usually makes this assessment, which fundamentally involves her core work product (her 

mental impressions and strategy).  How then can such information be discoverable, since 

core work product is strictly protected? See National Tank Co. v. Brotherton, 851 S.W.2d 

193 (Tex. 1993).  A pragmatic solution would be to allow only questions desired to elicit 

those facts that are believed relevant to a particular issue rather than those that support a 

particular contention.  This type of request still technically invades core work product, but to 

a lesser extent, which is arguably consistent with other permissible inquiries (i.e. individual 

with knowledge of relevant facts and documents relevant to, or containing relevant 

information). 

 

    Another major problem with contention interrogatories is their 

use at trial.  If a party responds with a list of facts she believes supports a contention, will 

she be limited to only those facts at trial?  What if a party lists certain facts in support of one 

contention, but they also or alternatively support another contention for which they were not 

referenced?  Is this a return to special exception practice, in which only evidence of the facts 

listed in response to the interrogatory will be admitted?  This author thinks such an approach 

or outcome would be misguided and counterproductive.  Contention interrogatories, if they 

are to be condoned at all, should not be used as a devise for evidence exclusion. 

 

   c. As a counterbalance to broadening the scope of discovery to 

include opinions and contentions, Rule 166b(2)(a) provides that the court has the discretion 

to defer the time for responding to such an interrogatory: 

 

. . . the court may order that such an interrogatory need not be answered until 

after designated discovery has been completed or until a pretrial 

conference or other later time. 

 

   d. An additional precaution that the responding party can take is to 

request an agreement in a "preliminary response": 

 

Example: 

 

Response:  Plaintiff requests that the defendant agree to enter into a protective 

order agreement with regard to this interrogatory, permitting 

the plaintiff to defer answering the interrogatory until such time 

as factual discovery in the case has been completed and/or until 

such time as plaintiff's expert witnesses are designated and their 

opinions disclosed.  Subject to receiving a response to this 

request, plaintiff objects to the above interrogatory  on the basis 

it is premature and the plaintiff has not as yet completed 

sufficient discovery to be able to meaningfully respond to it. 



   e. There has been little guidance as to how "contention 

interrogatories" are actually to be handled.  A constant question arises regarding when such 

questions are appropriate and answers should be required.  For a federal case discussing this 

problem with respect to Federal Rule 33(b), which is virtually identical in wording to Rule 

166b regarding scope of discovery extending to opinions and contentions, see In Re 

Convergent Technologies Securities Litigation, 108 F.R.D. 328 (N.D. Cal. 1985), 

wherein it was held that, while contention interrogatories were proper, a party, ordinarily 

should not be compelled to answer them until after substantial completion of its own 

discovery, absent the requesting party's convincing justification (i.e., narrowing of issues) of 

early answers.  The analysis of this case should be applicable and helpful when this issue 

surfaces under our rules. 

 

 D. Depositions 

 

  1. Objections to the Notice: 

 

   a. A party challenging the reasonableness of a notice of deposition 

must file a motion for protection before the scheduled deposition.  Bohmfalk v. Linwood, 

742 S.W.2d 518 (Tex. App.--Dallas 1987, no writ). 

 

   b. One recent case has held that it is the responsibility of the party 

filing a motion for protection to obtain a hearing on the motion prior to the deposition. Pelt 

v. Johnson, 818 S.W.2d 212, 217 (Tex. App.--Waco 1991, orig. proceeding).
71

 

 

   c. A non-party objecting to a subpoena duces tecum should file a 

motion for protection prior to the date of the scheduled deposition to prevent waiver of the 

objection.  Thomas & Betts Corp. v. Martin, 798 S.W.2d 366 (Tex. App.--Beaumont 

1990, orig. proceeding [leave denied]).
72

 

 

   d. An individual objecting to the videotaping of a deposition must 

demonstrate a particularized harm that will arise from this form of recording.  Absent such 

proof an objection to videotaping should be overruled.  Masinga v. Whittington, 792 

S.W.2d 940 (Tex. 1990). 

 

  2. Procedure for Making Objections: 
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 This author has been unable to find any Texas case addressing the issue of when a hearing on a motion to quash a 

deposition must be obtained.  For a federal case that implies a hearing on a motion to quash must be obtained before the 

deposition, see Goodwin v. City of Boston, 118 F.R.D. 297, 298 (D.Mass. 1988).  

     
72

 The Texas Supreme Court neither approved or disapproved this ruling. Ferguson v. Ninth Court of Appeals, 

806 S.W.2d 222 (Tex. 1991). 



   a. Rule 215 provides the procedure for making objections at a 

deposition.  Subsection (b) instructs that: 

 

When taking a deposition or oral examination, the proponent of the question 

may complete or adjourn the examination before he applies for 

an order. 

 

  See also National Union Fire Ins. Co. v. Hoffman, 746 S.W.2d 305 fn. 8 

(Tex. App.--Dallas 1988, orig. proceeding). 

 

   b. TEX. R. CIV. EVID. 501 provides that except as otherwise 

provided by constitution, by statute, by the rules of evidence or other rules proscribed by the 

Supreme Court, no person has a privilege to: 

 

Refuse to be a witness; or 

 

Refuse to disclose any matter; or 

 

Prevent another from being a witness or disclosing any matter or producing 

any object or writing. 

 

   c. Courts across the country recognize the wisdom of allowing 

witnesses to answer subject to objections:  Eggleston v. Chicago Journeymen Plumbers, 

657 F.2d 890 (7th Cir. 1981, cert. den'd), 455 U.S. 1017 (1982) (absent a claim of privilege, 

it is improper for counsel to instruct client not to answer; if counsel objects to question, 

should state objection for record and then allow question to be answered);  Ralston Purina 

Co. v. McFarland, 550 F.2d 967 (4th Cir. 1977) (action of counsel in directing principal 

witness not to answer question at deposition was indefensible and at variance with 

discovery rules; should have placed objections on record and evidence would have been 

taken subject to such objection); Hanlin v. Mitchelson, 623 F.Supp. 452 (S.D. N.Y. 1985) 

(proper procedure is to note objection to deposition question but allow question to be 

answered); Coates v. Johnson & Johnson, 85 F.R.D. 731 (N.D. Ill. 1980) (absent a claim 

of privilege, it is improper for counsel at deposition to instruct a client not to answer; should 

state objection for record and allow question to be answered subject thereto); W. R. Grace 

& Co. v. Pullman, Inc., 74 F.R.D. 80 (W.D. Ok. 1977) (proper procedure is for counsel to 

note objections and allow deponent to answer). 

 

   d. It is improper to prevent a witness from expressing an opinion 

during a deposition.  Williamson v. O'Neill, 696 S.W.2d 431 (Tex. App.--Houston [14th 

Dist.] 1985, orig. proceeding). 

 

   e. In a recent federal case, the court held that instructions not to 

answer irrelevant, argumentative or misleading questions were proper.  Lapenna v. Upjohn 



Co., 110 F.R.D. 15 (E.D. Pa. 1986).  Caveat:  Read this case carefully and do not simply 

accept it for the proposition that anytime you think a question is unclear, misleading or 

irrelevant, you can instruct a witness not to answer.  The situation in Lapenna was fairly 

exaggerated and the conduct egregious.  For example, see Hall v. Clifton Precision, 150 

F.R.D. 525 (E.D. Penn 1993), which held that a deponent may be instructed not to answer 

only when it is necessary to preserve a privilege, to enforce a limitation on evidence 

directed by the court, or to present the court with a motion regarding the impropriety of the 

question. 

 

   f. One federal case has held that a witness and his or her attorney 

may not confer during the course of a deposition, unless the conference is for the purpose of 

determining whether or not to assert a privilege.  Hall v. Clifton Precision, 150 F.R.D. 525 

(E.D. Penn. 1993).  As the court put it, "a lawyer and client do not have an absolute right to 

confer during the course of a deposition."  Hall, 150 F.R.D. at 528.  The court went as far as 

prohibiting conferences between the witness and the lawyer during recesses, and declared 

that communications that did occur between witness and lawyer during a recess would not 

be protected by the attorney-client privilege.  Hall, 150 F.R.D. at 529.  The court also held 

that when a witness is presented with a document at a deposition, the witness may not 

confer with his or her attorney before the witness answers questions concerning the 

document.  Hall, 150 F.R.D. at 529. 

 

   g. It has been held that it is highly improper for an attorney to 

coach a deponent and suggest answers to the deponent during cross-examination.  Halvet v. 

Royal Indemnity Co., 277 F.Supp. 769 (E.D. Wisc. 1967).  See also, Hall v. Clifton 

Precision, 150 F.R.D. 525 (E.D. Penn. 1993). 

 

  3. Preserving Privileges and Exemptions: 

 

   a. Rule 166b(4) provides that, if a party objects to questions 

propounded to him during a deposition on the basis of a specific exemption or privilege, the 

following procedure must be followed if the court determines that an in camera review is 

necessary: 

 

[T]he objecting party must produce the discovery to the court . . . by answers 

made in camera to deposition questions, to be transcribed and 

sealed in the event the objection is sustained. 

 

   b. In International Surplus Lines v. Wallace , 843 S.W.2d 773 

(Tex. App.--Texarkana 1992, orig. proceeding), the trial court ordered the party asserting 

the privilege to answer questions on all subjects asked and that at the conclusion of the 

deposition, the record of the entire deposition would be sealed and filed with the court.  The 

court of appeals held this to be an abuse of discretion because the order allowed the 

opposing counsel to hear the answers to the objected questions before the trial court ruled on 



the privilege claims. International Surplus v Wallace, 843 S.W.2d 775 (Tex. App.--

Texarkana, orig proceeding).
73

 

 

   c. Presumably under Rule 166b(4) if the objection to the question 

was that it was improper or it involved undue burden, unnecessary expense, harassment or 

annoyance, or invasion of personal, constitutional or property rights, no in camera 

procedure would be necessary. 

 

  4. When to Make Objections:  Rule 204(4) discusses when and if 

objections must be made during a deposition to preserve them: 

 

Absent express agreement recorded in the deposition to the contrary: 

 

(a)Objections to the form of questions or the nonresponsiveness of answers 

are waived if not made at the taking of an oral 

deposition; and, 

 

(b)Except as provided in "(a)" above, or unless otherwise provided by 

agreement of the parties recorded by the officer in the 

deposition transcript, the court should not be confined to 

objections made at the ruling of the testimony. 

 

  5. Agreements: 

 

   a. Question whether, if an agreement is reached that all objections 

except as to form and responsiveness are reserved to time of trial, it is proper to make 

objections other than to form and responsiveness at the deposition.  Cf. National Life and 

Acc. Ins. Co. v. Hanna, 195 S.W.2d 733 (Tex. Civ.App.--Dallas 1946, writ ref'd n.r.e.). 

 

   b. Notwithstanding the fact that a party may now impeach his own 

witness, there is still a problem if the party contemplating offering the deposition has not 

been careful to object to the form of the questions or responsiveness of the answers at the 

time the deposition was taken.  If these objections are not reserved by agreement, a party 

may likely find that nonresponsive testimony of a witness whose deposition he is offering at 

trial mitigates or destroys the point he is trying to establish by offering the deposition in the 

first place.
74
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 Presumably the questioning should take place outside the presence of the other attorneys.  The court reporter 

should be instructed to segregate the testimony in issue, place it in a sealed envelope, and deliver it to the court or party 

seeking relief, for in camera review. 
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 A potential problem arises where a party takes a discovery deposition, asking leading questions, and then has the 

deposition used against him by another party at trial.  Under Rule 204(4), the deposing party would be required to 

object to his own questions at the time the deposition was taken in order to preserve his objection at trial.  Apparently, 



X. CONCLUSION 

 

 The "back game" is an important aspect of any discovery strategy.  What you give up 

can sometimes be more outcome-determinative than what you get.  Looking behind you, 

however, is not without peril, for, as the great "Satchel" Paige would warn, whatever's there 

just may be gaining on you. 

                                                                  
this scenario was not considered by the framers of the rule.  Possibly, the deposing party should make a statement at the 

beginning of the deposition that he is taking the deposition for discovery purposes.  If another party seeks to use the 

deposition against him at trial, he might request a running objection to the responses to leading questions or 

alternatively request leave to reserve such objections until the time of trial.  This approach is only one way to handle 

this situation and may or may not be tactically advantageous, depending on the circumstances. 
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