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and the court took a pass to do so in this case. The
decision instead focused on Tex. R. Civ. P. 193.6:

Rule 193.6 nonetheless allows the trial court
to admit evidence violating (for example)
rule 195.2 upon a showing of good cause or
if its use would not unfairly surprise or
prejudice the other party. TEX.R. CIV. P.
193.6(a)(1)-(2).

But even if the party seeking to introduce testimony
does not carry its burden of establishing the grounds
for the exception, the court may grant a continuance or
temporarily postpone the trial to allow the proponent to
make its discovery response and to allow the opponent
to conduct discovery regarding any new information
presented by that discovery response. See TEX.R. CIV.
P. 193.6(c).

In this case Hilburn objected to the Providence
being able to put on expert testimony regarding
attorney fees because the expert had not been timely
designated. The court granted Hilburn the opportunity
before trial to depose the expert, which Hilburn
declined. The appellate court found that in this
instance the trial court did not abuse his discretion in
allowing the testimony of the expert.

2. Consulting Experts

In re Energy Transfer Partners, L.P. Not
Reported in S.W.3d, 2009 WL 1028056 (Tex.App.-
Tyler 2009)

Energy built a compressor station and some
neighbors complained about the noise. Transfer
responded that it would investigate the complaint.
Upon receiving a promise from Energy that the
“results” of the testing would be shared with them, the
neighbors allowed a consulting company hired by
Energy to conduct sound testing on the neighbor’s
property. The testing was conducted but the results
were never shared. A group of neighbors filed suit
against Energy and send a request for production that
sought “reports relating to sound at or around the
subject pump station.” Defendant agreed to produce
non-privileged documents responding to the request.
This did not include the report of the consultant
because Energy asserted that the consultant was a
consulting expert hired in anticipation of litigation and
that the report and consultant’s conclusions therefore
were protected. The trial court found that the “raw
data” was discoverable but not the consultant’s
opinions that were formulated in anticipation of
litigation.

The appellate decision centers first on whether the
consultant was a consulting expert. The court does a
National Tank Co. v. Brotherton analysis and finds
that in examining the “totality of the circumstances”
Energy proved that it anticipated litigation when it
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hired the consultant and that the consultant’s work was
done in anticipation of litigation (even if there were
other ostensible purposes for the report). Energy
conceded that the consultant was a “dual capacity
witness,” one who possessed both expert opinions and
knowledge of relevant facts. Axelson, Inc. v.
Mcllhaney, 798 S.W.2d 550, 555 (Tex. 1990).
Interestingly, the appellate court uses this to overrule
plaintiffs’ argument that Energy had waived the
consulting expert exemption by identifying the
consulting expert.

The opinion next focuses on the implied finding
that Energy had waived the consulting expert privilege
by “agreement/consent” in that Energy had agreed to
share the “results” of the testing. The appellate court
concludes that there was no agreement to share the
specific sound test or the consultant’s conclusions
drawn from the test.

Moreover, Energy Transfer’s promises to
provide “what we find” and that “the results”
of the sound tests are not sufficiently definite
to encompass the privileged report and
information.

This finding is less than compelling; however, there is
one argument that does not appear to be raised or
considered by the appellate court. In Axelson, Inc. v.
Mecllhaney, 798 S.W.2d supra at 555 (which is cited
by the appellate court as authority for the “dual
capacity” rule, see above) the Texas Supreme Court
upheld a trial court finding that individuals designated
as consultants could not be deposed about their
conclusions; however, they could as fact witnesses, be
deposed about the facts they possessed.

Axelson sought only factual discovery from
Biel, Fowler and Hill regarding the condition
of wellhead equipment in addition to the
condition of Axelson's relief valve. The trial
judge limited the scope of discovery from
these consulting-only experts to the Axelson
valve. The trial judge abused his discretion in
refusing discovery of these facts because the
exemption for consulting-only experts does
not extend to facts known to them. Id at 555.

Similarly, in this instance, one could ask why the trial
court was found to have abused his discretion in
allowing discovery of the “raw data” which arguably
would be considered the core “factual” data compiled
by the consultant.

3. Sanctions for Improper or Inadequate Expert

Discovery
a) Duerrv. Brown

262 S.W3d 63

(Tex.App.-Houston  [14th
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Dist.],2008, no pet.).

This case discusses the interplay between Tex. R.
Civ. P. 194.2 (f) regarding designation of testifying
experts and Tex. R. Civ. P. 195.3 regarding scheduling
depositions of testifying experts. In this case the
plaintiff chose not to produce an expert report. This
action invoked Tex. R. Civ. P. 195.3(1).

If no report furnished. If a report of the

expert’s factual observations, tests,

supporting data, calculations, photographs,

and opinions is not produced when the expert

is designated, then the party must make the

expert available for deposition reasonably

promptly after the expert is designated. 1f

the deposition cannot , due to the actions of

the tendering party, reasonably be concluded

more than 15 days before the deadline for

designating other experts, that deadline must

be extended for other experts testifying on

the same subject. [emph. added]

In this instance not only did plaintiff not produce her
expert reasonably promptly for deposition, she failed to
fully and timely designate, providing only the subject
matter of the expert’s expected testimony and not the
substance. It was only after opposing counsel filed a
motion to strike expert opinions and a motion for
summary judgment that ten days before the hearing
plaintiff served a report from her expert and even then
the report was flawed because it offered only
conclusory opinions.

The appellate court points out that the failure to
provide expert information as required by the rules is
sanctionable by exclusion of that expert’s report. See,
Tex. R. Civ. P. 193.6. To avoid the sanction, the party
designating the expert must demonstrate that the failure
to fully designate did not surprise OR prejudice the
other party OR that the failure to made complete
discovery was for good cause. The plaintiff in this
case failed to make any of these demonstrations;
therefore, it was found that the trial court has not
abused his discretion in striking the expert and his
report or affidavit testimony.

b) Izaguire v. Cox

Not Reported in S.W.3d, 2008 WL 4427272
(Tex.App.- Waco, 2008)

Izaguire, as Duerr, discussed above, deals with
the failure to make complete expert disclosure and the
consequences of such a failure. In this instance the
plaintiff sought to offer the testimony of the chief of
police. The case involves a somewhat bizarre claim by
a suspected DWI defendant that $4,000 was stolen
from his impounded vehicle either by the wrecker
driver or the arresting officers. A detective was
assigned to investigate the allegation, who concluded
that neither of the arresting officers were guilty of the
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alleged theft.

First, Plaintiff sought to call the police chief
adversely regarding policies and procedures.
Defendant objected claiming that plaintiff had not
disclosed the chief as an individual with knowledge of
relevant facts.  Plaintiff countered that this was
unnecessary because Plaintiff had identified the police
chief as a potential third party, which presumptively
meant that the police chief had knowledge of relevant
facts. The trial court excluded the police chief’s
testimony.

Plaintiff also had retained an expert investigator.
During the direct examination of this expert, the expert
testified that he did not believe there was probable
cause to arrest the plaintiff for DWI based upon
polygraph examinations. Defendant objected to this
testimony because it had not been previously timely
disclosed. Plaintiff’s attorney argued that he only had
learned of the expert’s conclusions in this regard with
the last twenty four hours because it “had not become
an issue until trial.” The trial court questioned why
Plaintiff could not have informed opposing counsel of
the testimony after learning of it and why no report
was provided. Plaintiff provided an answer to neither
question. The court would not allow the expert to offer
undisclosed opinions.

Plaintiff had only provided the defense with the
subject matter, not the substance, of the expert’s
expected testimony. Thus the disclosure was
incomplete, making it subject to exclusion. As in
Duerr, Plaintiff made no attempt to demonstrate that
the failure to fully designate did not surprise OR
prejudice the other party OR that the failure to made
complete discovery was for good cause. Plaintiff made
no attempt in these regards, but instead tried to argue
only that he did not become aware of the opinions until
twenty four hours before the expert testified at trial.
Plaintiff failed to convince the court that he was not
aware of the issue and the probable need for the
expert’s testimony long before trial.

¢) Rankin v. FPL Energy, LLC 266 S.W.3d 506
(Tex.App.-Eastland 2008, pet. denied).

Izaguire raises some issues that are similar to
those raised with regard to untimely designated rebuttal
witnesses or experts. Rankin actually addresses this
issue. The case arises from a claim for injunctive relief
brought by plaintiffs against a wind farm on the basis
that the wind farm was a visual nuisance. There is no
cause of action for visual nuisance in Texas; however,
plaintiffs tried valiantly to get around this obstacle.
Defendant filed a motion for summary judgment and
the trial court struck plaintiffs fact and expert rebuttal
witnesses. Plaintiffs appealed claiming this was error.

Plaintiffs had attempted to call three non-party
landowners who had property adjacent to the wind
farm to provide factual testimony. These witnesses
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had not been timely disclosed and were excluded.
Additionally, Plaintiff attempted to recall their sound
expert to rebut testimony by defendant’s sound expert
concerning an EOA publication on sound levels.
Plaintiffs had not disclosed that their expert would
offer testimony on this subject matter and the
testimony was excluded. While there was
disagreement about whether the fact witnesses had to
be disclosed, the appellate court found the matter moot
because there was no demonstration of harm from the
exclusion of the witnesses' testimony. There were
other witnesses who offered the same testimony. The
main issue focused on the undisclosed rebuttal
opinions of plaintiff’s testifying sound expert.

The dispute in this instance once again centered
on what was disclosed with regard to the expert’s
anticipated testimony and what was not disclosed.
Plaintiffs merely disclosed that their expert “would
evaluate FPL’s expert opinions and that he would
render an opinion based upon any conclusion
expressed in their report. Plaintiffs, however, did not
contend that they specifically disclosed [their expert’s]
opinion on the proper application of the Levels
Document.” This is insufficient and the court so found
in excluding the testimony.

When the three above cases are read together it
becomes clear that there is an advantage for the party
seeking affirmative relief to produce an expert report at
time of designation. This finesse’s an obligation on the
part of the parties not seeking affirmative relief to fully
disclose with regard to their respective testifying
experts, before the parties seeking relief must produce
their experts for depositions. The advantage of this
approach is that the experts for the party’s seeking
affirmative relief will be aware presumably of all the
defense expert’s opinions and can timely respond to
them with a supplemental report, disclosure and/or in
their deposition. If the party seeking affirmative relief
does not take advantage of this procedure, the risks and
outcomes outlined in the above cases are predictable.
See Moore, v. Mem’l Hermann Hosp. Sys., Inc. 140
S.W. 3d 870, 875 (Tex. App. — Houston [14™ Dist.]
2004, no pet.) (when a party reasonably anticipates the
need to rebut the testimony of an opposing expert, the
failure to disclose is not excused by characterizing the
witness as a rebuttal witness).

9. DEPOSITIONS
A. Non-Parties

In re Reaud, 286 S.W.3d 574 (Tex.App.-
Beaumont, 2009, no pet.)

In this case an outside director of a corporation’s
board was noticed for a deposition by the opposing
party serving the corporation’s attorney. The director,
a non-party, asserting that he was not under the control
of the corporation and that he was one of the
corporation’s attorneys, moved for protection from the
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deposition. The corporation (Huntsman) insisted that
the director be served with a subpoena and that his
deposition be taken in the county of his residence, but
the noticing party refused these requests and obtained
an order compelling the director to appear for a
deposition. The appellate court ruled that the trial
court abused its discretion in ordering the deposition
because there was insufficient evidence that the board
member was under the Huntsman’s control.

There is no question that a non-party who is under
the control of a party can be compelled to attend a
deposition by serving a notice on the attorney for the
party who has control of the non-party witness.
Although the court observed “Rules 199.3 and 205.1
do not expressly provide a procedure for resolving a
dispute over control,” it made no ruling about what
party in this situation would bear the burden.

The parties had chosen to follow the procedure for
objecting to an Apex deposition (See In re Alcatel
USA, Inc., 11 S.W.3d 173, 175 (Tex.2000) (orig.
proceeding)). The corporation opposing the deposition
produced an affidavit from the non-party director that
he was not under the control of the bank corporation
and that he had no unique information about any
material facts. Without deciding whether this was a
proper approach, the appellate court found that the
affidavit under the procedure tacitly agreed upon by
the parties shifted the burden to the party seeking the
deposition to prove that the non-party witness was
under the control of the corporation opposing the
deposition.

The Court found no statute, nor any corporate by-
law that ostensibly gave the corporation any power
over the director to compel his appearance at the
deposition; therefore, the appellate court concluded
that the party seeking the deposition had failed to
sustain its burden to show that the non-party director
was under the control of the corporation opposing the
deposition.

Under the record before us, which does not
contain the corporation's articles or bylaws,
and based on the Texas statutes relevant to
corporate governance, we hold that there is
no evidence in the record to support the trial
court's implied finding that Huntsman could
control Reaud's appearance at a deposition as
a person subject to the control of a party.

It should be noted that the appellate court made no
ruling regarding whether the non-party director could
be subpoenaed, nor with regard to the scope of
discovery at such a deposition.

B. Court Discretion To Limit
In re West, --- SW.3d ----, 2009 WL 946847
(Tex.App.-El Paso)
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(See discussion above).

10. SUPPLEMENTATION

A. Late Refinements To An Experts
Opinions Are Allowed Without Timely
Supplementation

BP America Production Co. v. Marshall 288
S.W.3d 430 (Tex.App.-San Antonio 2008)

This case involved a dispute over an oil and gas
lease, so of course revenue calculations were an
important factor in the case, and where there are
revenue calculations there are of course experts and
predictably disputes over the completeness of expert
designations. This case followed convention.

In this case the Plaintiffs were moving to exclude
testimony of Defendant’s expert on revenue
calculations claiming that the expert’s opinions had not
been timely disclosed.  Plaintiffs responding by
showing that the expert’s testimony was based upon
numbers provided by an important witness who had
only been produced by Plaintiff’s one month before
trial. The trial court allowed the testimony. The
appellate court found that this demonstration was
sufficient to show good cause for the late disclosure of
the expert’s opinions and that based upon this record
the trial court had made an “implicit” finding of good
faith.

Also it is important to note that the Court found
that the expert’s contested calculations:

were updates of previously disclosed
information, altered due to the passage of
time. This court has held that an expert may
“modify his testimony based on refinements
in his calculations ... through the time of trial
without ... the need to supplement.” Vela v.
Wagner & Brown, Ltd. 203 S.W.3d 37, 53
(Tex. App. — San Antonio 2006, no pet.)
(“When an expert simply applies different
data of record to a previously disclosed
formula to render an alternate opinion than
the opposing expert, that qualifies as a mere
refinement of his opinion without the need to
supplement.” Vela, supra. The provision of
the calculations shortly before trial was not a
bar to the admission of Graham's testimony.
See id.

This latter concept also is discussed in In re

Commitment of Salazar, abstracted below.

B. Duty to Supplement- Exceptions

In re Commitment of Salazar, Not Reported in
S.W.3d, 2008 WL 4998273  (Tex.App.-
Beaumont 2008, pet. denied)

The underlying matter involved a petition to
civilly commit Joes Salazar as a sexually violent
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predator pursuant to Chapter 841 Texas Health &
Safety Code.

I fear this is one of those cases where the result
justifies the means. At the hearing, a witness for the
State testified that she based her opinions in part on
review of notes of recent interviews that she had
conducted independently. She had not informed the
District Attorney about the interviews nor had she
provided the State with her notes. Defendant moved to
strike the testimony. The State argued that 1) the
individuals who had been interviewed had been
identified as individuals with knowledge of relevant
facts; 2) the notes had never been produce to the
District Attorney’s office; therefore, the State was not
obligated to produce the notes to the defendant; and 3)
the interviews did not add new opinions to those the
expert already had disclosed.

The Court found that the defendant had had the
opportunity to depose the interviewees prior to trial.
The appellate court points out that the duty to
supplement does not arise until a party learns that its
response is no longer complete and correct. The Court
may exclude a witness when this duty is violated.
What is somewhat controversial about the appellate
court’s opinion is that it seems to state that since the
District Attorney (i.e. the State) was not aware of the
interviews or notes there was not a duty to supplement.
This raises the question of whether there is “imputed”
knowledge through the retained expert witness. In
other words, is the party sponsoring the retained expert
on constructive notice of what opinions the expert
formulates and what data the expert relies upon in the
formation of all such opinions? Or is there essentially a
policy of “don’t ask, don’t tell” in this situation. This
question is neither raised nor addressed in the opinion.
Indeed, this issue is marginalized in the opinion
because the appellate court finds that the expert’s
opinions were not substantially modified by the
interviews, but that the information obtained by the
interviews merely was a “reiteration” of information
the expert already had compiled and did not change the
expert’s opinions. See, BP America Production Co. v.
Marshall, above.

11. SANCTIONS:
A. Supplementation and Continuance

PR Investments and Specialty Retailers, Inc. v.
State

251 S.W.3d 472 (Tex.2008)

The underlying dispute involved a condemnation
proceeding and the specific question of whether the
trial court had subject matter jurisdiction to hear the
matter. Without going into an exhaustive substantive
discussion of the main issue in the case, the nut of the
holding with regard to discovery sanctions is that if a
court may impose lesser sanctions, then draconian
sanctions are inappropriate. The Supreme Court
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sympathized with the trial court that given the trial
court’s erroneous understanding of its jurisdiction the
draconian measure of dismissing the State’s claim and
imposing harsh economic sanctions for costs and
expenses was warranted, but that applying the correct
law the draconian sanction was no longer warranted.

B. Rule 193.6 Sanctions

Stonehill-PRM WC 1,
Constructors, Ltd.

Not Reported in S.W.3d, 2009 WL 349136
(Tex.App.-Austin 2009)

Tex. R. Civ. P. 193.6 allows a court to strike
allegations for which discovery is not timely disclosed
or to grant a continuance of the trial to allow the
supplementation and examination of it by the opposing
side. However, party must demonstrate good cause for
the untimely disclosure and that there is a lack of
unfair prejudice or unfair surprise to the opposing party
by the late disclosure. In this case, Stonehill failed to
timely disclose an alternate measure of damages. In
fact it did not disclose the alternate measure until after
the discovery control plan deadline. The court struck
the alternative measure of damages and Stonehill
sought mandamus review. The appellate court found
that the trial court was within its discretion to strike the
late disclosure because Stonehill had failed to meet its
burden for obtaining leniency for its late disclosure.
Further, Stonehill had not requested a continuance to
allow the late supplementation and the opponents’
examination of it:

L.P. v. Chasco

Stonehill has failed to address its burden to
show good cause for its failure to disclose
that it was seeking its cost to complete the
Project as an alternative measure of damages
or why there is a lack of unfair prejudice or
unfair surprise to appellees. Nor did Stonehill
seek a continuance or trial postponement to
amend its discovery responses or to allow
Chasco to conduct discovery regarding the
costs to complete the Project

Failure to Follow and Document
Transamerican Criteria Equals Abuse
of Discretion

Texas Integrated Conveyor Systems, Inc. v.
Innovative Conveyor Concepts, Inc. --- S.W.3d ----,
2009 WL 3177570 (Tex.App.- Dallas, 2009)

A trial court entering sanctions against a party
must follow the Transamerican criteria, which must be
evident from the record. TransAmerican Natural Gas
Corp. v. Powell, 811 S'W.2d 913, 916 (Tex.1991)

First, a direct relationship must exist between
the offensive conduct and the sanction
imposed. I/d. Second, the sanction must not
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be excessive. Id. “A sanction imposed for
discovery abuse should be no more severe
than necessary to satisfy its legitimate
purposes. It follows that a court must
consider the availability of less stringent
sanctions and whether such lesser sanctions
would fully promote compliance.”

Compliance with these criteria must be evident from
the record. In this instance the appellate court found
that the record failed to detail the offenses for which
sanctions were assessed and failed to indicate that the
court had considered lesser sanctions. Accordingly,
the appellate court found that the trial court had abused
its discretion and overruled the sanctions order.

D. Monetary Sanctions Upheld

ABN Amro Mortg. Group, Inc. v. Rabalais, Not
Reported in S.W.3d, 2008 WL 5248880 (Tex.App.-
Corpus Christi, 2008)

At issue in this case was ABN's conduct with
regard to its responses to discovery requests
propounded to it by the Rabalaises. The bulk of the
discovery requests at issue were served in 2004. In
response, ABN generally made the promise that it
“will supplement” its discovery answers. (How many
times have you seen that response?). The problem is
that ABN did not show good faith in timely providing
discovery. It disregarded Rule 11 agreements and
disregarded Court orders. It produced documents five
minutes before the last motion for sanctions hearing,
and even then the production was neither complete nor
in compliance with the Court’s order. The trial court
assessed $100,000 in sanctions against ABN, which
continued to assert that it was producing discovery as
soon as possible, but that responding to discovery was
hard and laborious, but the appellate court made clear
that a party cannot complain of undue burden when it
creates the undue burden by its own discretionary
actions:

”However, ABN's difficulty in responding to
the discovery was the direct result of its own
discretionary actions and inactions, and
accordingly, should not excuse ABN's
dilatory efforts. Cf- In re Whitely, 79 S.W.
3d 729, 735 (Tex. App. — Corpus Christi,
2002, orig. proceeding) (“We also recognize
that, “[t]o the extent that a discovery request
is burdensome because of the responding
party's own  conscious, discretionary
decisions [for example, the unorganized
storage of inactive patient records], that
burdensomeness is not properly laid at the
feet of the requesting party, and cannot be
said to be ‘undue.’ ”) (quoting ISK Biotech
Corp. v. Lindsay, 933 S.W.3d 565, 569 (Tex.
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App. — Houston [1% Dist.] 1996. orig.
proceeding)).
The appellate court upheld the $100,000 sanction,
finding that under the facts in this particular case, the
trial court had not abused its discretion.

E. Discovery Against Attorney Upheld

De Los Santos v. Johnson, Not Reported in
S.W.3d, 2008 WL 3971455 (Tex.App.-Corpus Christi,
2008, pet. denied)

Donna Johnson, a vocational rehabilitation
counselor, filed a sworn account against an attorney
who had hired her to as an expert in a medical
malpractice case, seeking to recoup her fees she
claimed she had earned. Johnson sought the attorney’s
deposition plus the written agreement she had with the
attorney for payment of fees. The attorney refused to
produce the agreement to Johnson or for in camera
inspection by the court, even subject to a
confidentiality agreement or with redactions of
putatively privileged information.

The opinion is informative because it sets out how
the trial court went about imposing sanctions and
crafting a sanctions order that effectively was a
sustainable ‘“death penalty” sanction against the
attorney for flagrant discovery abuse. The trial court
had imposed a number of lesser sanctions and had
documented the attorneys prior and continuance
conduct in the order along with the court’s prior
measured response to such conduct. The appellate
court found that the death penalty sanctions, including
striking the attorney’s expert witnesses was not an
abuse of discretion but was a proper exercise of the
court’s inherent power. See also, In re Gupta, 263
S.W.3d 184 (Tex.App.-Houston [1st Dist.],2007).

F. Payment of Monetary Sanctions

In re Arnold, Not Reported in S.W.3d, 2008 WL
4367495 (Tex.App.-Beaumont,2008)

This case dealt with the imposition of monetary
sanctions. The appellate court noted that Supreme
Court has made clear that “[i]f the imposition of
monetary sanctions threatens a party's continuation of
the litigation, appeal affords an adequate remedy only
if payment of the sanctions is deferred until final
judgment is rendered and the party has the opportunity
to supersede the judgment and perfect his appeal.”
Braden v. Downey, 811 S.W.2d 922, 929 (Tex. 1991);
see also In re TIG Ins. Co. 172 S.W.3d 160, 171 (Tex.
App. — Beaumont 2005, orig. proceeding) (“[W]here
sanctions are imposed, the trial court should delay the
payment of sanctions until the termination of the
lawsuit, or make a written finding that the payment of
sanctions would not obstruct the ability of the party
being sanctioned to defend the suit.”).  Petition for
mandamus in this instance was denied because the
petitioners had not made any demonstration to the trial

24

court that imposition of monetary sanctions would in
any way obstruct his ability to proceed with the
prosecution or defense of his claim. Should the
petitioner present such evidence to the trial court, the
trial court would be obliged to followed the rule set
down in Braden v. Downey, supra.

G. Court Plenary Power

Sims v. Fitzpatrick

288 S.W.3d 93
Dist.]2009, no pet.).

The holding in this case notes that a sanction
order does not need to be included in a final judgment,
it may be issued separately. Further, the trial court has
discretion to enter a sanctions order even after a
judgment, as long as the trial court maintains plenary
power.

(Tex.App.-Houston  [Ist
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